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Staying a Winding-Up Application in 
Favour of Arbitration  
 
Introduction 
 
A winding-up application can be stayed on a number of grounds, including that the petition is founded on 
a debt the existence of which is bona fide disputed. In BDG v BDH [2016] SGHC 211, the Singapore High 
Court examined when a winding-up application can be stayed in favour of arbitration, and the relevant 
standard to be applied.  
 
Ordinarily, a winding-up application may only be stayed on the basis of a bona fide disputed debt where a 
triable issue can be shown. However, the Court has determined that a lower standard applies where a stay 
in favour of arbitration is sought; the applicant need only show a prima facie case of dispute.  
 
Here, the applicant sought an injunction to restrain a winding-up application on the ground that there 
was a dispute on the underlying debt which was subject to an arbitration agreement. The Court applied 
the lower standard and found that there was a prima facie dispute, and thus granted an injunction in 
favour of the applicant.  
 
The applicant was successfully represented by Jainil Bhandari, Aleksandar Georgiev, Raelene Pereira and 
Han Jiamin of Rajah & Tann Singapore LLP. 
 

Brief Facts 
 
The Plaintiff contracted with the Defendant for the supply of drilling units under two separate contracts. 
Both contracts included a tiered dispute resolution clause, which provided that any dispute in connection 
with or arising out of the purchase order or the goods would be referred to certain representatives and 
nominees of the parties, followed by their respective Managing Directors. If no agreement was reached, 
the dispute would be referred to arbitration.  
 
A dispute then arose over certain unpaid invoices issued by the Defendant. Discussions were held 
between the two sides, the result of which was in dispute. While the Plaintiff contended that a settlement  
agreement was reached covering the unpaid invoices, the Defendant claimed that no settlement 
agreement was entered into.  
 
The Defendant then issued a statutory demand over the unpaid invoices. In response, the Plaintiff applied 
for an injunction to restrain the filing of winding-up applications on the basis of the statutory demand, on 
the ground that the dispute over the underlying debt should be referred to arbitration. 
 

Holding of the High Court 
 
The High Court found in favour of the Plaintiff, granting the injunction to restrain winding-up 
applications. In reaching its decision, the Court made a number of pertinent observations regarding the 
test to be applied when considering similar applications. 
 

Applicable standard 
 
The complication in this case arose from the overlap between an application for a stay of winding-up 
proceedings and a stay in favour of arbitration. One of the main issues of dispute was the relevant 
standard to be applied when determining whether a dispute exists.  
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(i) One of the grounds to stay a winding-up application is that there is a bona fide dispute over 
the underlying debt. The general approach is to consider whether a triable issue has been 
made out.  
 

(ii) However, to obtain a stay in favour of arbitration, an applicant need only show on a prima 
facie basis that a valid arbitration agreement applies to the dispute. This lower standard 
requires less inquiry, assessment and affidavit evidence. 

 
The Plaintiff submitted that the Court should follow the UK position, which is that the prima facie 
standard applies when a stay of winding-up proceedings is sought on the basis that there is a dispute 
between the parties which is subject to an arbitration clause. The Court accepted the Plaintiff’s approach. 
 
In reaching this decision, the Court was guided by the principle that parties to an arbitration agreement 
should be held to their bargain, negating any unfairness or inequity which might arise from the lower 
standard. Further, the lower standard would not be abused by debtors to avoid winding-up as the Court 
retained the discretion not to exercise its powers to stay proceedings if the issues raised were not bona 
fide. 
 

Existence of dispute 
 
Using the prima facie standard, the Court found that a dispute did exist: there was an allegation of a 
binding settlement agreement on one side, and a denial on the other. Nothing which was apparent 
undermined the Plaintiff’s claim regarding the existence of a dispute. 
 
The Plaintiff was also found to have shown prima facie compliance with the requirements of the dispute 
resolution clause, having sought meetings as required under the tiered structure.  
 
Finally, the Court found that the arbitration clause was prima facie broad enough to encompass the 
dispute over the existence of the settlement agreement relied upon by the Plaintiff.  
 
Therefore, the Court held that the Plaintiff had successfully made out the grounds for an injunction 
against the winding-up proceedings. The basis for the winding-up application, which was the unpaid 
invoices, was subject to arbitration and had to be determined through that forum.  
 

Concluding Words 
 
The High Court’s decision is instructive in determining the interaction between overlapping legal areas, 
namely the principles behind a stay in favour of arbitration and a stay of winding-up proceedings. 
Singapore has adopted a strong leaning towards upholding arbitration agreements and supporting the 
arbitral process, and the application of the lower prima facie standard in this case is indicative of this 
position. 
 
There are certain disputes which the Singapore courts have determined are not arbitrable, such as 
insolvency proceedings, since it would be against public interest to have private arbitration replace the 
structured insolvency regime. However, this case demonstrates that certain insolvency-related disputes 
may be referred to arbitration, such as disputes over an underlying debt, provided that it does not infringe 
on the insolvency regime. 
 
Parties with any further queries may contact our team below.  
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Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com 
 
 
 
 
ASEAN Economic Community Portal 
 
With the launch of the ASEAN Economic Community (“AEC”) in December 2015, businesses looking to tap the 
opportunities presented by the integrated markets of the AEC can now get help a click away. Rajah & Tann Asia, 
United Overseas Bank and RSM Chio Lim Stone Forest, have teamed up to launch “Business in ASEAN”, a portal that 
provides companies with a single platform that helps businesses navigate the complexities of setting up operations in 
ASEAN. 
 
By tapping into the professional knowledge and resources of the three organisations through this portal, small- and 
medium-sized enterprises across the 10-member economic grouping can equip themselves with the tools and know-
how to navigate ASEAN’s business landscape. Of particular interest to businesses is the "Ask a Question" feature of 
the portal which enables companies to pose questions to the three organisations which have an extensive network in 
the region. The portal can be accessed at http://www.businessinasean.com/. 
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Rajah & Tann Singapore LLP is one of the largest full service law firms in Singapore, providing high quality advice to an impressive list of 
clients.  We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives 
towards a practical yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex 
Mundi Network, we are able to offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao 
PDR, Malaysia, Myanmar, Thailand and Vietnam. Our Asian network also includes Singapore-based regional desks focused on Japan and 
South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore 
and, through international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, 
modified, adapted, publicly displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any 
purpose save as permitted herein) without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is 
only intended to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for 
any particular course of action as such information may not suit your specific business and operational requirements. It is to your 
advantage to seek legal advice for your specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann 
Singapore LLP or e-mail Knowledge & Risk Management at eOASIS@rajahtann.com. 
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