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Anti-Competitive Employment 
Practices: What HR Should Know  
 

Introduction 
 
Over the last six years or so, the US Department of Justice (“DOJ”) investigated, and eventually settled, 
various anti-competitive cases relating to employment practices by high tech companies. The most 
famous of these cases involved Adobe Systems Inc., Apple Inc., Google Inc., Intel Corporation, Intuit Inc. 
and Pixar which had allegedly entered into one or more “no cold call” agreements, i.e. an agreement not 
to solicit each other’s employees. Last week, the DOJ and the US Federal Trade Commission (“FTC”) 
issued a very simple “Antitrust Guidance for Human Resources Professionals” (the “Guidance”) 
highlighting recruitment practices that would raise concerns under competition laws. The aim of the 
Guidance is to create awareness amongst HR professionals on “how the antitrust laws apply to the 
employment arena” and prevent violations. 
 
Whilst there are differences between US and Singapore competition laws, the practices identified by the 
DOJ and the FTC in their Guidance will more likely than not amount to anti-competitive agreements in 
Singapore and the other ASEAN countries as well and could, therefore, lead to substantial financial 
penalties being imposed on the enterprises indulging in such conduct. 
 
This Update provides a summary of the problematic behaviour identified in the Guidance which business 
undertakings must heed. 
 

Competition Issues In The Employment Arena 
 
In the Press Release accompanying the issuance of the Guidance, the DOJ highlights that “[workers] are 
harmed if companies that would ordinarily compete against each other to recruit and retain employees 
agree to fix wages or other terms of employment or enter into so-called "no-poaching" agreements by 
agreeing not to recruit each other’s employees”. 
 
The Guidance further stresses that from a competition angle “firms that compete to hire or retain 
employees are competitors in the employment marketplace, regardless of whether the firms make the 
same products or compete to provide the same services. It is unlawful for competitors to expressly or 
implicitly agree not to compete with one another, even if they are motivated by a desire to reduce costs.” 
What is serious about this statement is that two companies in totally different industries can be deemed 
competitors if they compete for the same pool of employees; eg. secretaries, despatch riders and 
engineers. 
 
Under Section 34 of the Singapore Competition Act, undertakings and associations of undertakings (eg. 
trade associations) are prohibited from entering into agreements or arrangements (whether binding or 
otherwise) which would adversely impact competition in any market in Singapore (“Section 34 
Prohibition”). Such agreements include, in particular, agreements to directly or indirectly fix purchase 
or selling prices or any other trading conditions or to share markets or sources of supply. 
 
As such, a no-poaching agreement between firms competing for the same employee or categories of 
employees as an agreement to share markets or sources of supply would violate the Section 34 
Prohibition, as would an agreement to fix the salary or compensation package of employees. 
 
Whilst the Competition Commission of Singapore (“CCS”) has not as yet issued infringement decisions 
against firms, competing to hire employees, that would have entered into no-poaching arrangements, it 
has, in Case CCS 500/001/11 - Fixing of monthly salaries of new Indonesian Foreign Domestic Workers 
(“FDWs”) in Singapore on 30 September 2011, taken the view that the fixing by employment agencies in 
Singapore of the salaries of new Indonesian FDWs, which served as a base for the calculations of the 
placement fees the employment agencies would charge to their own customers (i.e. the employers of 
Indonesian FDWs) amounted to price-fixing. In doing so, the CCS stated that “[i]t is important to 
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emphasise here that CCS does not take a position on what should be the appropriate salary for new 
Indonesian FDWs. The unlawful conduct that CCS is addressing in this decision is the collective fixing, by 
the EAs, of the salaries of new Indonesian FDWs, such that the employers’ ability to switch would be 
reduced (by reducing the number of lower cost options available for the employers). Instead, EAs should 
independently determine the salaries of FDWs.” 
 
In this case, given that the practice involved the employment agencies rather than the employers, the CCS 
did not look at the effect of the arrangement on the employees and limited its findings to an infringement 
by the employment agencies of a component of the prices they charged to their customers for their 
placement services. 
 
It is likely, however, that the CCS will share the same views as the DOJ and the FTC if it were to review a 
no poaching agreement or an agreement to fix the levels of the salaries (or any element of the 
remuneration) to be paid to employees by firms wishing to recruit such employees. 
 
Separately, the Guidance highlights that the exchange of sensitive information between firms in relation 
to the terms and conditions of employment could amount to an anti-competitive agreement. The CCS 
likewise does take a strong stance against the sharing of sensitive information between competitors, 
which includes information on employees. In fact, the CCS in its current review of its Guidelines on the 
Section 34 Prohibition, is proposing to treat the sharing of sensitive business information (for example, 
future salaries) as a violation by object, i.e. no effect on competition has to be demonstrated. In that 
context, the Guidance provides useful illustrations that businesses in Singapore would be well-advised to 
follow. 
 

Red Flags – What Cannot Be Done 
 
In addition to the Guidance, the DOJ and the FTC have issued a list of Red Flags that HR professionals 
should be aware of. We reproduce it here as it encapsulates in a simple manner the main practices that 
would raise issues under competition laws and should, therefore, be avoided. 
 
These include: 
 
(i) “Agree with another company about employee salary or other terms of compensation, either at a 

specific level or within a range. 
(ii) Agree with another company to refuse to solicit or hire that other company’s employees. 
(iii) Agree with another company about employee benefits. 
(iv) Agree with another company on other terms of employment. 
(v) Express to competitors that you should not compete too aggressively for employees. 
(vi) Exchange company-specific information about employee compensation or terms of employment 

with another company. 
(vii) Participate in a meeting, such as a trade association meeting, where the above topics are discussed. 
(viii) Discuss the above topics with colleagues at other companies, including during social events or in 

other non-professional settings.  
(ix) Receive documents that contain another company’s internal data about employee compensation.” 
 
The Red Flags highlighted above are only examples of potentially anti-competitive practices that can 
happen in the employment arena whether in the US or in Singapore. 
 

Concluding Words 
 
The Guidance is a timely reminder that competition laws apply to a variety of practices and at multiple 
levels. Whilst HR professionals may have thought that discussions relating to employees would typically 
be immune from competition laws if held between parties that do not sell or distribute competing 
products or services, the Guidance is further evidence that this is too narrow an approach. 
 
For more information on how to ensure that your organisation is fully compliant with competition laws, 
please contact our team below.  
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Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com  
 
 
 
ASEAN Economic Community Portal 
 
With the launch of the ASEAN Economic Community (“AEC”) in December 2015, businesses looking to tap the 
opportunities presented by the integrated markets of the AEC can now get help a click away. Rajah & Tann Asia, 
United Overseas Bank and RSM Chio Lim Stone Forest, have teamed up to launch “Business in ASEAN”, a portal that 
provides companies with a single platform that helps businesses navigate the complexities of setting up operations in 
ASEAN. 
 
By tapping into the professional knowledge and resources of the three organisations through this portal, small- and 
medium-sized enterprises across the 10-member economic grouping can equip themselves with the tools and know-
how to navigate ASEAN’s business landscape. Of particular interest to businesses is the "Ask a Question" feature of 
the portal which enables companies to pose questions to the three organisations which have an extensive network in 
the region. The portal can be accessed at http://www.businessinasean.com/.  
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Our regional contacts 
RAJAH & TANN  Singapore RAJAH & TANN REPRESENTATIVE OFFICE China 

  

Rajah & Tann Singapore LLP 

9 Battery Road #25-01 

Straits Trading Building 

Singapore 049910 

T  +65 6535 3600  F  +65 6225 9630 

sg.rajahtannasia.com 

Rajah & Tann Singapore LLP 

Shanghai Representative Office 

Unit 1905-1906, Shui On Plaza, 333 Huai Hai Middle Road 

Shanghai 200021, People's Republic of China 

T  +86 21 6120 8818   F  +86 21 6120 8820 

cn.rajahtannasia.com 

  

R&T SOK & HENG  Cambodia RAJAH & TANN NK LEGAL Myanmar 

  

R&T Sok & Heng Law Office 

Vattanac Capital Office Tower, Level 17, No. 66 

Preah Monivong Boulevard, Sangkat Wat Phnom 

Khan Daun Penh, 12202 Phnom Penh, Cambodia 

T  +855 23 963 112 / 113   F  +855 963 116 

kh.rajahtannasia.com 

*in association with Rajah & Tann Singapore LLP 

Rajah & Tann NK Legal Myanmar Company Limited 

Myanmar Centre Tower 1, Floor 07, Unit 08, 

192 Kaba Aye Pagoda Road, Bahan Township, 

Yangon, Myanmar 

T  +95 9 73040763 / +95 1 657902 / +95 1 657903 

F  +95 1 9665537 

mm.rajahtannasia.com 
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ASSEGAF HAMZAH & PARTNERS Indonesia RAJAH & TANN Thailand 

  

Assegaf Hamzah & Partners 

 

Jakarta Office 

Menara Rajawali 16th Floor 

Jalan DR. Ide Anak Agung Gde Agung Lot #5.1 

Kawasan Mega Kuningan, Jakarta 12950, Indonesia 

T  +62 21 2555 7800   F  +62 21 2555 7899 

www.ahp.co.id 

Rajah & Tann (Thailand) Limited 

973 President Tower, 12th Floor, Units 12A-12F 

Ploenchit Road, Lumpini, Pathumwan 

Bangkok 10330, Thailand 

T  +66 2 656 1991   F  +66 2 656 0833 

th.rajahtannasia.com 

 RAJAH & TANN Lao PDR 

Surabaya Office 

Pakuwon Center, Superblok Tunjungan City 

Lantai 11, Unit 08 

Jalan Embong Malang No. 1, 3, 5, Surabaya 60261, Indonesia 

T +62 31 5116 4550   F +62 31 5116 4560 

 

Rajah & Tann (Laos) Sole Co., Ltd. 

Phonexay Village, 23 Singha Road, House Number 046/2 

Unit 4, Saysettha District, Vientiane Capital, Lao PDR 

T  +856 21 454 239   F  +856 21 285 261 

la.rajahtannasia.com 

* Assegaf Hamzah & Partners is an independent law firm in 

Indonesia and a member of the Rajah & Tann Asia network. 
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T  +60 3 2273 1919   F  +60 3 2273 8310 

www.christopherleeong.com 

*in association with Rajah & Tann Singapore LLP 

Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

Saigon Centre, Level 13, Unit 2&3 

65 Le Loi Boulevard, District 1, HCMC, Vietnam 

T  +84 8 3821 2382 / +84 8 3821 2673   F  +84 8 3520 8206 

  

  Hanoi Office 

 Lotte Center Hanoi - East Tower, Level 30, Unit 3003,  

54 Lieu Giai St., Ba Dinh Dist., Hanoi, Vietnam 

 T +84 4 3267 6127   F +84 4 3267 6128 

www.rajahtannlct.com 

  

 
 

Rajah & Tann Singapore LLP is one of the largest full service law firms in Singapore, providing high quality advice to an impressive list of 
clients.  We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives 
towards a practical yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex 
Mundi Network, we are able to offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao 
PDR, Malaysia, Myanmar, Thailand and Vietnam. Our Asian network also includes Singapore-based regional desks focused on Japan and 
South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore 
and, through international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, 
modified, adapted, publicly displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any 
purpose save as permitted herein) without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is 
only intended to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for 
any particular course of action as such information may not suit your specific business and operational requirements. It is to your 
advantage to seek legal advice for your specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann 
Singapore LLP or e-mail Knowledge & Risk Management at eOASIS@rajahtann.com. 
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