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Last Week to Respond to CCS 
Consultation on Amendments to 
Penalty and Enforcement Guidelines 

Introduction 
 
In November 2015, the Competition Commission of Singapore (“CCS”) conducted a public consultation 
on a set of substantive and wide-ranging changes it had proposed to its various guidelines, including the 
CCS Guidelines on the Appropriate Amount of Penalty (“Penalty Guidelines”) and the CCS Guidelines 
on Enforcement (“Enforcement Guidelines”). The salient amendments that had been proposed to the 
Penalty Guidelines and Enforcement Guidelines included the following: 
 
(a) Clarifying what forms of infringement would be considered „serious‟ and thus warrant the 

imposition of a higher financial penalty; and 
 

(b) Providing additional details on how the duration of an infringement would be determined by the 
CCS, particularly where the total duration of the infringement is less than one year. 

 
Further to feedback it had received during its 2015 public consultation, the CCS proposed on 8 June 2016 
an additional set of changes to the Penalty Guidelines and the Enforcement Guidelines. The public 
consultation on these amendments will be open until 8 July 2016. This update will provide a brief outline 
and discussion of the CCS‟s latest proposed amendments to the Penalty Guidelines and Enforcement 
Guidelines. 

 
Proposed Amendments to the Penalty Guidelines 
 
The CCS is proposing that its calculations of the base financial penalty take reference to the infringing 
undertaking‟s relevant turnover (i.e., for the relevant product and geographical markets affected by the 
infringement) in the financial year immediately preceding the end of the infringement, instead of the 
current practice of utilising the turnover figures from the financial year preceding the CCS‟s infringement 
decision. To give an illustrative example, if the CCS is taking an infringement decision in July 2016 for an 
infringement that ended in October 2012, the CCS‟s present practice would dictate that the financial 
penalty would be calculated based on the infringing undertaking‟s relevant turnover in FY2015 – 2016. In 
contrast, per the CCS‟s proposals, the calculations would instead be based on the relevant turnover in 
FY2011 – 2012.  
 
Note that this would not affect how the CCS calculates the statutory cap on the penalty it may impose (as 
provided for under section 69(4) of the Competition Act) which will continue to be based on the 
undertaking‟s total turnover in Singapore for the business year preceding the date of the CCS‟s 
infringement decision. 
 
The CCS‟s proposed changes to calculation of the relevant turnover would, as noted by the CCS in its 
recent press release, bring the CCS‟s practices in line with the practices of jurisdictions with more mature 
competition authorities, such as the UK and the EU. These changes would provide a more accurate 
reflection of the harm caused as a result of the infringing conduct, thereby ensuring that the CCS‟s policy 
objectives (as stated in the Penalty Guidelines) are achieved via the imposition of just and proportionate 
penalties.  
 
However, given that there is no statutory limitation period for enforcement actions by the CCS, the CCS 
would technically be able to investigate and impose penalties on any infringement that had taken place  
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since the Competition Act came into force in 2006. This would mean that, under the amended Penalty 
Guidelines, businesses may potentially be requested to furnish their financial information going as far 
back as 2006. This is in contrast with the statutory requirements under the Income Tax Act and the 
Goods and Services Tax Act, which only require businesses to store their business records and accounts 
for a period of five years. Businesses may therefore face difficulties in providing the CCS with any 
financial information dating more than five years back, which would negate the abovementioned benefits 
of the CCS‟s proposed amendments in relation to certain older infringements.  

 
Proposed Amendments to the Enforcement Guidelines 
 
The CCS is also proposing to amend the Enforcement Guidelines to reflect its existing practice of setting 
out in its Proposed Infringement Decision (“PID”) the proposed quantum of financial penalties, if any, to 
be imposed on the PID‟s addressees, as well as the CCS‟s calculations in arriving at that figure. Doing so 
allows addressees of a PID to be aware of, and make representations on, the calculation of financial 
penalties that would be imposed on them should they be found to have infringed the Competition Act. It 
also allows undertakings to make representations on, and for the CCS to reconsider, the proposed 
penalties at the PID stage instead of waiting until after the final decision has been issued to appeal on 
penalties. 
 
It is notable that the Competition Act and the Competition Regulations already require the CCS to state in 
its PIDs any financial penalties that it is proposing to impose, which one would assume would include the 
information and calculations of how it arrived at such penalty. That said, the CCS‟s proposal to update the 
Enforcement Guidelines to reflect its existing practice is nevertheless a welcome move, as it is indicative 
of a commitment by the CCS to provide a greater degree of transparency and accountability in its 
regulatory enforcement processes. 
 
However, it must also be highlighted that there are certain aspects of the CCS‟s current practices that may 
be further enhanced to improve transparency. Firstly, there is a degree of opacity in relation to how the 
CCS determines the relevant turnover of an infringing undertaking, which is a crucial figure that forms 
the basis of all financial penalty calculations. While the CCS would provide a definition of the relevant 
market, PID addressees would not have sight of which portions of its turnover are considered by the CCS 
to be within the relevant market. This is particularly problematic where the relevant market consists of 
multiple products or where the CCS „aggregates‟ the figures of undertakings allegedly part of a Single 
Economic Entity. There would therefore be no reasonable means for PID addressees to make 
substantiated representations regarding the CCS‟s calculations of their relevant turnover.  
 
Secondly, the CCS does not provide enough clarity in its PIDs or Infringement Decisions on the 
percentages by which financial penalties are adjusted in consideration of aggravating or mitigating 
factors. Each undertaking is only aware of the adjusting percentage being applied to its own financial 
penalty. While the variation of penalties in accordance with aggravating and mitigating factors is no 
doubt entirely up to the sole discretion of the CCS, more transparency can be provided in terms of how 
the percentages for aggravating or mitigating factors have been arrived at (e.g., the discounts were 5% for 
undertakings that cooperated to the extent required, 10% for undertakings that provided information 
beyond what was requested, 15% for undertakings that further made efforts to arrange for interviews with 
persons located outside of Singapore etc). It would be useful to provide such information at the PID stage 
so that representations may be made on this issue, and avoid any perceived arbitrariness in the way that 
the CCS assesses aggravating or mitigating factors.   

 
How We Can Help 
 
The CCS‟s proposed amendments to the Penalty Guidelines and Enforcement Guidelines generally 
represent positive steps towards a fairer and more transparent competition regulatory framework, and it 
is heartening to observe that the CCS is continuing to consider and adopt the legitimate concerns raised 
by businesses and individuals through its public consultations. As mentioned, however, more can be done 
to achieve greater transparency and accountability.  
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The CCS‟s ongoing consultation offers relevant firms a valuable opportunity to shape the CCS‟s guidelines 
in this regard before they are finalised. The CCS consultation period runs until 8 July 2016. Should 
relevant firms wish to discuss any issues or concerns relating to the proposed amendments to the 
guidelines, or require assistance with preparing and putting forward comments to the CCS during this 
consultation period, please feel free to get in touch us at the contact details listed below. 
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Contacts 
   

     

 
 

Kala Anandarajah 
Partner 
Head, Competition & 
Antitrust and Trade  
 
D (65) 6232 0111 
F (65) 6428 2192 
kala.anandarajah@rajahtann.com 

 

 

 

Dominique Lombardi 
Partner (Foreign Lawyer) 
Competition & Antitrust and 
Trade  
 
D (65) 6232 0104 
F (65) 6428 2257 
dominique.lombardi@rajahtann.com  

 

   

   

 
 

Tanya Tang 
Partner (Chief Economic & 
Policy Advisor) 
Competition & Antitrust 
and Trade  
 
D (65) 6232 0298 
F (65) 6225 0747 
tanya.tang@rajahtann.com  
 

 Marcus Teo 
Senior Associate 
Competition & Antitrust and Trade  
 
D (65) 6232 0723 
F (65) 6428 2247 
marcus.teo@rajahtann.com 

   

     
 
 

    

   
   

 

Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com 
 
 
ASEAN Economic Community Portal 
 
With the launch of the ASEAN Economic Community (“AEC”) in December 2015, businesses looking to tap the 
opportunities presented by the integrated markets of the AEC can now get help a click away. Rajah & Tann Asia, 
United Overseas Bank and RSM Chio Lim Stone Forest, have teamed up to launch “Business in ASEAN”, a portal that 
provides companies with a single platform that helps businesses navigate the complexities of setting up operations in 
ASEAN. 
 
By tapping into the professional knowledge and resources of the three organisations through this portal, small- and 
medium-sized enterprises across the 10-member economic grouping can equip themselves with the tools and know-
how to navigate ASEAN‟s business landscape. Of particular interest to businesses is the "Ask a Question" feature of 
the portal which enables companies to pose questions to the three organisations which have an extensive network in 
the region.  The portal can be accessed at http://www.businessinasean.com/. 
 

mailto:kala.anandarajah@rajahtann.com
mailto:dominique.lombardi@rajahtann.com
mailto:tanya.tang@rajahtann.com
mailto:marcus.teo@rajahtann.com
mailto:eOASIS@rajahtann.com
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Our regional presence 

 
 

Our regional contacts 
RAJAH & TANN  Singapore RAJAH & TANN REPRESENTATIVE OFFICE China 

  

Rajah & Tann Singapore LLP 

9 Battery Road #25-01 

Straits Trading Building 

Singapore 049910 

T  +65 6535 3600  F  +65 6225 9630 

sg.rajahtannasia.com 

Rajah & Tann Singapore LLP 

Shanghai Representative Office 

Unit 1905-1906, Shui On Plaza, 333 Huai Hai Middle Road 

Shanghai 200021, People's Republic of China 

T  +86 21 6120 8818   F  +86 21 6120 8820 

cn.rajahtannasia.com 

  

R&T SOK & HENG  Cambodia RAJAH & TANN NK LEGAL Myanmar 

  

R&T Sok & Heng Law Office 

Vattanac Capital Office Tower, Level 17, No. 66 

Preah Monivong Boulevard, Sangkat Wat Phnom 

Khan Daun Penh, 12202 Phnom Penh, Cambodia 

T  +855 23 963 112 / 113   F  +855 963 116 

kh.rajahtannasia.com 

*in association with Rajah & Tann Singapore LLP 

Rajah & Tann NK Legal Myanmar Company Limited 

Myanmar Centre Tower 1, Floor 07, Unit 08, 

192 Kaba Aye Pagoda Road, Bahan Township, 

Yangon, Myanmar 

T  +95 9 73040763 / +95 1 657902 / +95 1 657903 

F  +95 1 9665537 

mm.rajahtannasia.com 
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ASSEGAF HAMZAH & PARTNERS Indonesia RAJAH & TANN Thailand 

  

Assegaf Hamzah & Partners 

 

Jakarta Office 

Menara Rajawali 16th Floor 

Jalan DR. Ide Anak Agung Gde Agung Lot #5.1 

Kawasan Mega Kuningan, Jakarta 12950, Indonesia 

T  +62 21 2555 7800   F  +62 21 2555 7899 

www.ahp.co.id 

Rajah & Tann (Thailand) Limited 

973 President Tower, 12th Floor, Units 12A-12F 

Ploenchit Road, Lumpini, Pathumwan 

Bangkok 10330, Thailand 

T  +66 2 656 1991   F  +66 2 656 0833 

th.rajahtannasia.com 

 RAJAH & TANN Lao PDR 

Surabaya Office 

Pakuwon Center, Superblok Tunjungan City 

Lantai 11, Unit 08 

Jalan Embong Malang No. 1, 3, 5, Surabaya 60261, Indonesia 

T +62 31 5116 4550   F +62 31 5116 4560 

 

Rajah & Tann (Laos) Sole Co., Ltd. 

Phonexay Village, 23 Singha Road, House Number 046/2 

Unit 4, Saysettha District, Vientiane Capital, Lao PDR 

T  +856 21 454 239   F  +856 21 285 261 

la.rajahtannasia.com 

* Assegaf Hamzah & Partners is an independent law firm in 

Indonesia and a member of the Rajah & Tann Asia network. 

 

 

CHRISTOPHER & LEE ONG Malaysia RAJAH & TANN LCT LAWYERS Vietnam 

  

Christopher & Lee Ong 

Level 22, Axiata Tower, No. 9 Jalan Stesen Sentral 5, 

Kuala Lumpur Sentral, 50470 Kuala Lumpur, Malaysia 

T  +60 3 2273 1919   F  +60 3 2273 8310 

www.christopherleeong.com 

*in association with Rajah & Tann Singapore LLP 

Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

Saigon Centre, Level 13, Unit 2&3 

65 Le Loi Boulevard, District 1, HCMC, Vietnam 

T  +84 8 3821 2382 / +84 8 3821 2673   F  +84 8 3520 8206 

  

  Hanoi Office 

 Lotte Center Hanoi - East Tower, Level 30, Unit 3003,  

54 Lieu Giai St., Ba Dinh Dist., Hanoi, Vietnam 

 T +84 4 3267 6127   F +84 4 3267 6128 

www.rajahtannlct.com 

  

 

 
Rajah & Tann Singapore LLP is one of the largest full service law firms in Singapore, providing high quality advice to an impressive list of 
clients.  We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives 
towards a practical yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex 
Mundi Network, we are able to offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao 
PDR, Malaysia, Myanmar, Thailand and Vietnam. Our Asian network also includes Singapore-based regional desks focused on Japan and 
South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore 
and, through international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, 
modified, adapted, publicly displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any 
purpose save as permitted herein) without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is 
only intended to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for 
any particular course of action as such information may not suit your specific business and operational requirements. It is to your 
advantage to seek legal advice for your specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann 
Singapore LLP or e-mail Knowledge & Risk Management at eOASIS@rajahtann.com. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
at eOASIS@rajahtann.com. 

 
 


