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Wrongful Arrest of a Vessel  
– Dealing with Applications and Appeals   
 
Introduction 
 
The arrest of a vessel is a powerful tool to obtain pre-judgment security for admiralty disputes, and it 
often has serious financial consequences. However, the shipowner is not without recourse. Where the 
arrest is found to be malicious, the shipowner may obtain damages for wrongful arrest.  
 
Nonetheless, the threshold of ‘malice’ is not easy to cross, especially at the interlocutory stage, and as 
such, awards of wrongful arrest are relatively uncommon. In The Xin Chang Shu [2015] SGHC 308, the 
Singapore High Court had the opportunity to consider the law of ship arrest, ultimately granting a rare 
award of damages for wrongful arrest of the vessel.  
 
In The Xin Chang Shu [2016] SGHC 93, the High Court principally considered whether leave of court was 
required to appeal against the Wrongful Arrest Order and if so, whether leave of court should be granted.  
 
Toh Kian Sing S.C. and Jonathan Tan of Rajah & Tann Singapore LLP successfully represented the 
shipowner in both cases. 
 

Brief Facts 
 
Following the insolvency of OW Bunker Trading A/S and their subsidiaries, courts in various jurisdictions 
were confronted with a deluge of claims by unpaid bunker suppliers desperate to obtain direct payment 
from owners of vessels that received bunkers, even though there was no privity of contract with the 
owners. The instant case exemplifies the extreme lengths to which a bunker supplier would go in order to 
conjure up a direct claim in contract against the shipowners, notwithstanding the interposition of not one, 
but two OW Bunker entities in the supply chain. 
 
The Plaintiff in this matter had brought in rem proceedings against the Defendant shipowner based on a 
contract for the supply of marine bunker fuel to the Vessel. The Plaintiff managed to secure the arrest of 
the Vessel, which was later released upon the Defendant furnishing security to the Plaintiff. 
 
Notably however, there was no direct contract between the Plaintiff and the Defendant. The Plaintiff had 
contracted with OW Bunker Far East (Singapore) Pte Ltd (“OW Singapore”), which then contracted 
with OW Bunker China Ltd (“OW China”), which in turn contracted with the Defendant. 
Notwithstanding the chain of back-to-back contracts, the Plaintiff’s claim was based on the allegation that 
OW Singapore was the Defendant’s agent and had entered into the contract on the Defendant’s behalf.  

 
The Xin Chang Shu [2015] SGHC 308 
 
The Defendant sought to strike out the proceedings, as well as set aside the warrant of arrest on the basis 
of material non-disclosure by the Plaintiff and also obtain damages for wrongful arrest. The Plaintiff, 
meanwhile, sought to stay the proceedings in favour of arbitration. 
 
At first instance, the Assistant Registrar struck out the Plaintiff’s claim for being legally and factually 
unsustainable as the Plaintiff failed to make out an arguable case that OW Singapore was the Defendant’s 
agent, and hence no contract existed between the parties. Consequently, the Plaintiff’s stay application 
was dismissed. However, the Assistant Registrar did not find that there was material non-disclosure by 
the Plaintiff and did not award damages for wrongful arrest of the Vessel. 
 
On appeal to the High Court Judge, the Court affirmed the striking out of the Plaintiff’s claim, and the 
dismissal of the stay application. Notably, the Court decided to set aside the warrant of arrest, as well as 
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award damages to be assessed for the Plaintiff’s wrongful arrest of the Vessel (i.e. the Wrongful Arrest 
Order). In the course of its decision, the Court provided welcome clarification on the law of wrongful 
arrest.  
 
When a vessel has been wrongfully arrested, the shipowner is allowed to claim damages for losses 
resulting from the arrest. Such a claim may be pursued in at least three ways:- 
 

(i) typically, in conjunction with an interlocutory application to strike out the writ;  
(ii) in an application to set aside the warrant of arrest for material non-disclosure; and 
(iii) less commonly, by way of a counterclaim following the dismissal of the plaintiff’s claim at 

trial. 
 

The test for wrongful arrest is ultimately based on a finding of malice. Malice may be found on the basis of 
direct evidence of the plaintiff’s state of mind at the time of arrest. Malice may also be inferred if the claim 
is so unmeritorious that the arresting party could not have honestly believed that he was entitled to arrest 
the vessel, or where there is material non-disclosure in the affidavit in support of the warrant of arrest. 
 
Here, the Court found that the malice threshold had been crossed on two fronts. First, the Plaintiff knew 
or must have known that its claim was without legal or factual basis, and the fact that the Plaintiff still 
proceeded with the arrest warranted an inference of malice. Second, there had been material non-
disclosure of the contract between OW China and the Defendant, which effectively demolished the 
Plaintiff’s agency case theory.  
 
The Court thus ordered the Plaintiff to pay to the Defendant damages to be assessed for the wrongful 
arrest of the Vessel (the “Wrongful Arrest Order”).  
 

The Xin Chang Shu [2016] SGHC 93 
 
The Plaintiff then sought to appeal against the High Court’s orders. However, it faced certain obstacles in 
two of these appeals. 
 

(i) For the order dismissing the Plaintiff’s stay application (the “Refusal to Stay Order”), the 
Plaintiff required leave of court to appeal against this Order. However, the application for 
leave was filed outside of the time limit. The Plaintiff thus required the High Court to first 
grant an extension of time for leave to appeal before it could apply for leave. 
 

(ii) For the Wrongful Arrest Order, the Plaintiff had proceeded on the basis that it did not 
require leave of court to appeal against this Order. The High Court thus had to determine 
whether leave to appeal was required. If so, the Plaintiff was similarly out of time in 
applying for leave, and therefore had to seek both an extension of time to make the leave 
application and leave of court itself to appeal against the Wrongful Arrest Order. 

 
The Court summarily dismissed the application for extension of time to apply for leave to appeal against 
the Refusal to Stay Order. The Plaintiff submitted that its representative had, without its authorisation, 
instructed its solicitors not to appeal against this Order. However, the Court held that this was not a valid 
reason as the Plaintiff was bound by the instructions of its representative, and that the substantial delay 
was inexcusable. 
 
Regarding the Wrongful Arrest Order, the Court held that the Plaintiff in fact required to obtain leave of 
court before appealing against the said Order.  
 

(i) The Supreme Court of Judicature Act imposes a blanket requirement for leave of court to 
appeal against interlocutory orders made at the hearing of any interlocutory application 
(save for a number of specified exemptions).  
 

(ii) The Wrongful Arrest Order here was in fact made at the hearing of an interlocutory 
application, and did not fall within the listed exemptions. 
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(iii) The Court held that the Wrongful Arrest Order was not a ‘final order’, but an ‘interlocutory 
order’ which does not finally dispose of the rights of the parties. The Court held that 
damages are really what the plaintiff wants and the determination of liability is not an end 
in itself. Therefore, interlocutory judgments with damages to be assessed are ‘interlocutory 
orders’. In this regard, as damages had yet to be assessed for the wrongful arrest of the 
Vessel, the Wrongful Arrest Order was an ‘interlocutory order’.   

 
The Court then denied the Plaintiff an extension of time to apply for leave to appeal against the Wrongful 
Arrest Order. The delay was substantial with no satisfactory explanation beyond the Plaintiff’s own 
erroneous legal position. Further, the Plaintiff’s chances of success on appeal were low as its arguments 
were without merit.  
 
Accordingly, the Plaintiff was denied leave by the High Court to appeal against both the wrongful arrest 
order and the dismissal of its stay application. In an attempt to overturn the High Court’s dismissal of its 
applications, the Plaintiff has recently made various applications to the High Court and the Court of 
Appeal which remain pending as at the time of this update.     
 

Concluding Words 
 
While ship arrests are relatively common in admiralty proceedings, awards of damages for wrongful 
arrest are less often found. This case provides an insight into the circumstances in which a claim for 
damages for wrongful arrest may be brought, when an arrest will be found to be wrongful, and the facts 
from which one can infer the element of malice. 
  
The appeal decision provides some clarity as to appeals against wrongful arrest orders and other 
interlocutory decisions, and when leave to appeal should be sought. It also highlights the need to be 
prompt in filing an appeal application and/or an application for leave to appeal.  
 
Parties with any further queries may contact our team below. 
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ASEAN Economic Community Portal 
 
With the launch of the ASEAN Economic Community (“AEC”) in December 2015, businesses looking to tap the 
opportunities presented by the integrated markets of the AEC can now get help a click away. Rajah & Tann Asia, 
United Overseas Bank and RSM Chio Lim Stone Forest, have teamed up to launch “Business in ASEAN”, a portal that 
provides companies with a single platform that helps businesses navigate the complexities of setting up operations in 
ASEAN. 
 
By tapping into the professional knowledge and resources of the three organisations through this portal, small- and 
medium-sized enterprises across the 10-member economic grouping can equip themselves with the tools and know-
how to navigate ASEAN’s business landscape. Of particular interest to businesses is the "Ask a Question" feature of 
the portal which enables companies to pose questions to the three organisations which have an extensive network in 
the region. The portal can be accessed at http://www.businessinasean.com/. 
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Rajah & Tann Singapore LLP is one of the largest full service law firms in Singapore, providing high quality advice to an impressive list of 
clients.  We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives 
towards a practical yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex 
Mundi Network, we are able to offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao 
PDR, Malaysia, Myanmar, Thailand and Vietnam. Our Asian network also includes Singapore-based regional desks focused on Japan and 
South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore 
and, through international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, 
modified, adapted, publicly displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any 
purpose save as permitted herein) without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is 
only intended to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for 
any particular course of action as such information may not suit your specific business and operational requirements. It is to your 
advantage to seek legal advice for your specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann 
Singapore LLP or e-mail Knowledge & Risk Management at eOASIS@rajahtann.com. 
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