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The Affirmation of the Open Internet 
Rules in the US and its Potential 
Impact on Net Neutrality in the Region  

Introduction 
 
The need for net neutrality and maintaining an open Internet has been a hotly contested issue of late, 
with the most recent development being the landmark ruling of the US Court of Appeals for the DC 
Circuit on 14 June 2016 in favour of net neutrality.  
 
Net neutrality generally refers to network providers treating all sources of Internet content equally as well 
as consumers’ rights to access content and services on the Internet on a non-discriminatory basis. The 
issue of net neutrality gained attention in the early 2000s when some Internet Service Providers (“ISPs”) 
imposed restrictions on connection of devices to their Internet access services while others blocked access 
to certain Internet applications like Voice-over-Internet Protocol. Proponents of net neutrality believe 
that it benefits consumers in allowing for unfettered access to the Internet, while those challenging it 
argue that such regulation is unnecessary and will threaten innovation and discourage network 
investment. The latter also maintain that Internet service and network providers have the right to 
optimise the use of their network resources and that Internet traffic or traffic prioritisation measures are 
necessary to ensure a reasonable Quality of Service standard for all Internet users, especially as Internet 
traffic continues to grow.  
 
This update will examine the US ruling and discuss its implications for the future, along with the possible 
impact in the region. 
 

The Open Internet Ruling in the US 
 
The push for net neutrality in the US has been led largely by the Federal Communications Commission 
(“FCC”) and its Open Internet rules. These rules have taken various forms over the years, with the most 
recent version being adopted on 26 February 2015 and having taken effect on 12 June 2015.  
 
Essentially, the Open Internet rules are designed to ensure that consumers and businesses alike have 
access to a fast, fair and open Internet, with the following five key rules:  
 
(a) No blocking: Broadband providers are prohibited from blocking access to legal content, 

applications, services or non-harmful devices; 
 
(b) No throttling: Broadband providers are prohibited from impairing or degrading lawful Internet 

traffic on the basis of content, applications, services or non-harmful devices;  
 
(c) No paid prioritisation: Broadband providers are prohibited from favouring some lawful Internet 

traffic over other lawful traffic in exchange for consideration of any kind; 
 
(d) No unreasonable interference: Broadband providers are prohibited from unreasonably 

interfering with their end users’ ability to use broadband Internet access services, or with their 
edge providers’ ability to make lawful Internet content, applications, services and devices 
available to end users. Edge providers refer to online content and application providers such as 
Google, Amazon and Netflix; and 
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(e) Enhanced transparency: Broadband providers must publicly disclose accurate information 
regarding the network management practices, performance and commercial terms of its 
broadband Internet access services to allow end users to make informed choices and for content, 
application and service providers to develop, maintain and market Internet offerings.   

 
In order to impose these rules on broadband service providers, FCC classified both fixed and mobile 
broadband Internet access services as a “telecommunications service” as regulated under Title II of the 
Communications Act - the same regulations governing telephone networks. Interconnection 
arrangements between broadband providers and edge providers for the exchange of traffic are also 
included in the scope of “telecommunications services”. However, the Open Internet rules do not apply to 
interconnection, and any disputes related to interconnection will instead be evaluated on a case-by-case 
basis.  
 
In line with FCC’s light-touch approach for Internet regulation, FCC also forbore from applying the 
majority of the Title II provisions (e.g. tariffing, rate regulation and cost accounting provisions) to 
broadband providers. This was to ensure a focused approach aimed directly at furthering public interest 
in an open Internet. 
 
Subsequently, the Open Internet rules were challenged by three separate groups of petitioners, led 
primarily by the US Telecom Association which represented several of the affected broadband providers. 
The petitioners challenged the Open Internet rules on the following fronts: 
 
(a) Broadband is unambiguously an information service, and FCC lacked statutory authority to 

reclassify broadband as a telecommunications service. Even if FCC did have this authority, its 
decision was arbitrary and capricious; 

 
(b) Interconnection arrangements should not fall within the scope of Title II; 
 
(c) FCC did not have the permission to forbear from applying certain provisions of Title II;  
 
(d) The anti-paid prioritisation rule was beyond FCC’s authority, and the anti-unreasonable 

interference rule was unconstitutionally vague; and 
 
(e) The Open Internet rules ran afoul of the First Amendment (which affirms the right to freedom of 

expression), by forcing broadband providers to transmit speech with which they might disagree. 
 
The US Court of Appeals for the DC Circuit then considered the matter. In a landslide victory for net 
neutrality, the court rejected all the petitioners’ arguments in its decision of 14 June 2016, holding that:  
 
(a) FCC had the expert authority to reclassify broadband as a telecommunications service, and had 

accurately arrived at this conclusion by examining the consumer perception of what broadband 
providers offered. There was ample factual evidence to support the position that consumers 
generally viewed broadband as a mechanism to transmit data of their own choosing to their 
desired destination, i.e. as a telecommunications service. FCC’s decision to reclassify broadband 
was also reasonable and adequately reasoned;  

 
(b) Interconnection arrangements could be regulated under Title II because interconnection was 

simply derivative of the broadband Internet access service offered to end users. Essentially, 
interconnection agreements could be regulated as they were a basis of the component of the 
offering of telecommunications to end users;  

 
(c) FCC had the authority to forbear from applying Title II provisions of its own accord. It had also 

identified sufficient bases for forbearing from the relevant provisions of Title II;  
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(d) FCC had sufficient statutory authority to enact measures encouraging the deployment of 
broadband infrastructure and to promulgate rules governing broadband providers’ treatment of 
Internet traffic. The anti-unreasonable interference rule also satisfied due process as it was 
sufficiently specific to mark out the rough area of prohibited conduct; and  

 
(e) The Open Internet rules generally required broadband providers to offer a standardised service 

that transmits data on a non-discriminatory basis. Equal access obligations of this nature had 
traditionally been imposed on companies in various sectors without any First Amendment issue 
being raised.  

 
This case represents a significant victory for net neutrality in the US, especially considering that FCC’s 
previous two iterations of its Open Internet rules were both struck down by the courts. With broadband 
providers now being required to treat all Internet traffic equally, this assures a fair playing ground for all 
online content, benefiting both consumers and online content developers alike.  
 
What lies ahead? Net neutrality and the Open Internet rules have won the battle for now – but it remains 
to be seen whether it will be able to win the war. While the court’s ruling appears to be fairly conclusive, 
some of the petitioners have already indicated that they will not go down without a fight and that they 
plan to appeal the decision to the Supreme Court.  
 
On the regulatory front, it is also highly likely that FCC’s success in respect of the Open Internet rules may 
spur it to target further issues in the near future. For example, there has already been talk that FCC may 
now be considering a new set of privacy-related rules for broadband providers.  
 

Potential Impact in the Region 

 
In contrast to the hubbub in the US, the topic of net neutrality has remained rather muted in the ASEAN 
region.  
 
Singapore’s telecommunications regulator (the Infocomm Development Authority), with the issuance of 
its net neutrality policy in 2011, appears to be the only regulator in the region which has taken a stand on 
net neutrality. However, its position is far more lenient than that of the US. To wit, Singapore’s 
overarching policy balances the need for Internet access users to access all legitimate content available on 
the Internet, whilst providing sufficient flexibility for ISPs to differentiate their business models. This 
means that ISPs can offer specialised or customised Internet content or services and can perform 
reasonable network management practices, but are prohibited from imposing discriminatory practices 
which would render any legitimate Internet content effectively inaccessible or unusable. In other words, 
ISPs are prohibited from blocking legitimate Internet content. However, there is no outright ban on ISPs 
throttling Internet traffic and selling fast lanes to content providers, diverging from the approach in US’ 
Open Internet Rules. Nonetheless, the government has clarified that ISPs in Singapore cannot impose 
extra charges on consumers or providers of Over the Top (“OTT”) services like WhatsApp and Skype 
where these harm competition or end-users’ interests. 
 
However, questions arise as to whether such a policy goes far enough, given several recent developments: 
 
(a) First, the rise of OTT services in the region, including the recent launch of Netflix across several 

ASEAN jurisdictions. The rise of these OTT services, which are heavy consumers of data, may 
prompt ISPs to restrict access to these services as a means of traffic management.  
 

(b) Second, the entrenchment of popular applications such as WhatsApp for communications – 
such platforms are marked by network effects, which means that they become more valuable as 
more people use the platform. This means that once a platform has gained a critical mass, it 
becomes more difficult for new players to enter the market and win consumers over. As these 
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services cannibalise ISPs or telco’s own offerings, network providers may be incentivised to 
restrict access to these services. 
 

(c) Third, the fact that many ISPs themselves are engaging in multi-play services or offering OTT 
services, and therefore view OTT service providers as their competitors. On the other hand, 
those that are themselves OTT service providers may advocate for net neutrality.  
 

(d) Fourth, technological advances that now allow ISPs to conduct deep packet inspection and 
pinpoint what websites consumers visit, which raise separate questions regarding data 
protection and privacy.  
 

(e) Fifth, the implications to trade policy as trade agreements such as the Trans-Pacific Partnership 
Agreement (“TPPA”) may set out related principles. For example, Article 14.10 of the TPPA 
implicitly advocates net neutrality by stating that member countries recognise the benefits of 
consumers being able to access and use applications of their choice on the Internet, subject to 
reasonable network management. 

 
In the face of such developments, regulators in the region are likely to face more pressure to clarify their 
position regarding net neutrality. Already, the recent blocking by Telekomunikasi Indonesia (the state-
owned telecommunications company) of Netflix, albeit on the face of concerns regarding the content, has 
sparked cries for the government to introduce a net neutrality policy.   
 
As such, regulators in the region are likely keeping a keen eye on the net neutrality developments taking 
place in the US. However, while implementing net neutrality rules will undoubtedly encourage innovation 
and allow online start-ups to compete on an equal playing field with more established operators, this 
must also be balanced with the importance of promoting investment in telecoms infrastructure and 
ensuring a reasonable Quality of Service standard for all Internet users. 
 
Given that most regulators in the region have yet to issue their position on net neutrality, it would be an 
opportune time for the regulators to engage with one another. A common position within the ASEAN 
Economic Community would ensure cohesive regulation of this area and to avoid the issue of businesses 
forum-shopping for jurisdictions with the most favourable rules.  
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Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com. 
 
ASEAN Economic Community Portal 
 
With the launch of the ASEAN Economic Community (“AEC”) in December 2015, businesses looking to tap the 
opportunities presented by the integrated markets of the AEC can now get help a click away. Rajah & Tann Asia, 
United Overseas Bank and RSM Chio Lim Stone Forest, have teamed up to launch “Business in ASEAN”, a portal that 
provides companies with a single platform that helps businesses navigate the complexities of setting up operations in 
ASEAN. 
 
By tapping into the professional knowledge and resources of the three organisations through this portal, small- and 
medium-sized enterprises across the 10-member economic grouping can equip themselves with the tools and know-
how to navigate ASEAN’s business landscape. Of particular interest to businesses is the "Ask a Question" feature of 
the portal which enables companies to pose questions to the three organisations which have an extensive network in 
the region. The portal can be accessed at http://www.businessinasean.com/. 
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Our regional contacts 
RAJAH & TANN  Singapore RAJAH & TANN REPRESENTATIVE OFFICE China 

  

Rajah & Tann Singapore LLP 

9 Battery Road #25-01 

Straits Trading Building 

Singapore 049910 

T  +65 6535 3600  F  +65 6225 9630 

sg.rajahtannasia.com 

Rajah & Tann Singapore LLP 

Shanghai Representative Office 

Unit 1905-1906, Shui On Plaza, 333 Huai Hai Middle Road 

Shanghai 200021, People's Republic of China 

T  +86 21 6120 8818   F  +86 21 6120 8820 

cn.rajahtannasia.com 

  

R&T SOK & HENG  Cambodia RAJAH & TANN NK LEGAL Myanmar 

  

R&T Sok & Heng Law Office 

Vattanac Capital Office Tower, Level 17, No. 66 

Preah Monivong Boulevard, Sangkat Wat Phnom 

Khan Daun Penh, 12202 Phnom Penh, Cambodia 

T  +855 23 963 112 / 113   F  +855 963 116 

kh.rajahtannasia.com 

*in association with Rajah & Tann Singapore LLP 

Rajah & Tann NK Legal Myanmar Company Limited 

Myanmar Centre Tower 1, Floor 07, Unit 08, 

192 Kaba Aye Pagoda Road, Bahan Township, 

Yangon, Myanmar 

T  +95 9 73040763 / +95 1 657902 / +95 1 657903 

F  +95 1 9665537 

mm.rajahtannasia.com 
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ASSEGAF HAMZAH & PARTNERS Indonesia RAJAH & TANN Thailand 

  

Assegaf Hamzah & Partners 

 

Jakarta Office 

Menara Rajawali 16th Floor 

Jalan DR. Ide Anak Agung Gde Agung Lot #5.1 

Kawasan Mega Kuningan, Jakarta 12950, Indonesia 

T  +62 21 2555 7800   F  +62 21 2555 7899 

www.ahp.co.id 

Rajah & Tann (Thailand) Limited 

973 President Tower, 12th Floor, Units 12A-12F 

Ploenchit Road, Lumpini, Pathumwan 

Bangkok 10330, Thailand 

T  +66 2 656 1991   F  +66 2 656 0833 

th.rajahtannasia.com 

 RAJAH & TANN Lao PDR 

Surabaya Office 

Pakuwon Center, Superblok Tunjungan City 

Lantai 11, Unit 08 

Jalan Embong Malang No. 1, 3, 5, Surabaya 60261, Indonesia 

T  +62 31 5116 4550   F  +62 31 5116 4560 

 

Rajah & Tann (Laos) Sole Co., Ltd. 

Phonexay Village, 23 Singha Road, House Number 046/2 

Unit 4, Saysettha District, Vientiane Capital, Lao PDR 

T  +856 21 454 239   F  +856 21 285 261 

la.rajahtannasia.com 

* Assegaf Hamzah & Partners is an independent law firm in 

Indonesia and a member of the Rajah & Tann Asia network. 
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Christopher & Lee Ong 

Level 22, Axiata Tower, No. 9 Jalan Stesen Sentral 5, 

Kuala Lumpur Sentral, 50470 Kuala Lumpur, Malaysia 

T  +60 3 2273 1919   F  +60 3 2273 8310 

www.christopherleeong.com 

*in association with Rajah & Tann Singapore LLP 

Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

Saigon Centre, Level 13, Unit 2&3 

65 Le Loi Boulevard, District 1, HCMC, Vietnam 

T  +84 8 3821 2382 / +84 8 3821 2673   F  +84 8 3520 8206 

  

  Hanoi Office 

 Lotte Center Hanoi - East Tower, Level 30, Unit 3003,  

54 Lieu Giai St., Ba Dinh Dist., Hanoi, Vietnam 

 T +84 4 3267 6127   F +84 4 3267 6128 

www.rajahtannlct.com 

  

 
 
 
 

 
Rajah & Tann Singapore LLP is one of the largest full service law firms in Singapore, providing high quality advice to an impressive list of 
clients.  We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives 
towards a practical yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex 
Mundi Network, we are able to offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao 
PDR, Malaysia, Myanmar, Thailand and Vietnam. Our Asian network also includes Singapore-based regional desks focused on Japan and 
South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore 
and, through international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, 
modified, adapted, publicly displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any 
purpose save as permitted herein) without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is 
only intended to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for 
any particular course of action as such information may not suit your specific business and operational requirements. It is to your 
advantage to seek legal advice for your specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann 
Singapore LLP or e-mail Knowledge & Risk Management at eOASIS@rajahtann.com. 
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