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High Court Determines Novel Issues 
on Unfair Preference  

Introduction 
 
Where a company is insolvent, it is open to the court to reverse transactions which give unfair preference 
to certain creditors. The law on unfair preference thus serves to protect creditors from insolvent 
companies dissipating their assets.  
 
In Living the Link Pte Ltd (in creditors’ voluntary liquidation) v Tan Lay Tin Tina [2016] SGHC 67, the 
High Court had the opportunity to determine certain novel issues regarding unfair preference 
transactions, including: 
 

(i) Whether the court can order the partial reversal of impugned transactions; 
(ii) The applicability of the running account principle in Singapore; and 
(iii) Whether a director procuring such a transaction has breached his or her fiduciary duties. 

 

Brief Facts 
 
This case revolves around the insolvency of Living the Link Pte Ltd (“Living”). Prior to the creditors’ 
voluntary insolvency, the remaining inventory and certain shares held by Living were transferred to its 
associate companies (“Link” and “Alldressedup”). Substantial cash transfers had also been made 
between Living and Link.  
 
The liquidators sought to reverse all the impugned transactions. However, the bulk of Living’s unsecured 
debts were owed to the associate companies. The total amount of the impugned transactions thus far 
exceeded the claims of the unsecured creditors not related to Living. There was a risk that the remedy 
would be disproportionate to the claim since it would result in the associate companies paying monies to 
Living only to have a substantial portion of the monies repaid to the associate companies as unsecured 
creditors of Living. As such, the court had to determine whether it was entitled to order a partial reversal 
of the transactions only to the extent sufficient to meet the claims of the non-related creditors. 
 
The liquidators also sued Living’s sole director and shareholder (“Tina”) for the payment of a sum equal 
to the impugned transactions. The court thus had to consider whether the procuring of an unfair 
preference transaction on the part of a director was itself sufficient to warrant a finding of breach of 
fiduciary duty, and what orders should follow. 
 

Unfair Preference  
 
The court ordered the reversal of the share and inventory transfers, as well as a portion of the cash 
transfers. This amounted to a sum of around $2 million. 
 
On the facts, the court found that the transfers of the shares and the inventory from Living to the 
associate companies were unfair preference transactions. This was due to the statutory presumption in 
the Companies Act and Bankruptcy Act that an unfair preference given to an associate (which in this case 
included Link and Alldressedup) is presumed to be influenced by the desire to prefer the associate unless 
the contrary is proven. 
 
The defendants were unable to rebut the presumption in relation to the shares and the inventory. This 
was because the court found that when the transfers of shares and inventory were made, it had already 
been decided that Living would not proceed as a going concern. On this basis, it was found that the 
transfers were influenced by the desire to prefer the associate companies. 
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However, the defendants were able to rebut the statutory presumption regarding the majority of the cash 
transfers from Living to Link. This was due to the running account principle, which the court accepted as 
applicable under Singapore law.  
 
The running account principle allows a defendant to rebut the presumption of an intention to prefer if the 
payment sought to be impugned was made pursuant to an established course of dealing between the 
parties which contemplated further debits and credits, such that a payment made was connected to the 
future supply or goods or services. However, it is not sufficient for such payments to have been made 
pursuant to a running account in order to negate a presumption of an intention to prefer. Rather, such 
payments must have been made with the intention of obtaining new value in order to keep the business 
going.  
 
In this case, the court found that at the material time when Living was in operations, a majority of the 
cash transfers were made pursuant to a running account between Link and Living, in order for Living to 
operate as a going concern. This was sufficient to negate the presumption of an intention on the part of 
Living when Living made these transfers. However, this did not apply to those cash transfers which had 
been made by Living to Link after the decision to wind down Living had been made. Such transfers which 
were made when it was clear Living would be wound up thus constituted unfair preferences.  
 

Partial Reversal 
 
In the circumstances, the court did not order the reversal of the entire amount claimed by the liquidators 
but limited the remedy to a sum of S$2,053,878.31. The remedy granted was found not to be as 
significantly disproportionate to the claim by the liquidators as the court first envisaged and reduced the 
need for the court to order only a partial reversal. There remained a discrepancy however, between the 
remedy granted and the quantum of the claim by the creditors which were not related to Living. The court 
therefore invited the parties in this case to consider reaching an agreement on an amount lesser than the 
remedy ordered and failing such agreement, the court’s order to repay the sum of S$2,053,878.31 would 
stand. 
 
The court went on to consider whether it would, in any event, have been entitled to order the partial 
reversal of the impugned transactions. In this regard, the court was of the opinion that it was not 
precluded by Section 99(2) of the Bankruptcy Act from exercising its discretion to order that a specific 
sum be transferred to Living sufficient to meet the claims of non-related creditors. Such an order would 
avoid the potential harshness and unnecessary transaction costs resulting from the associate companies 
paying money over to Living only for a substantial portion to become repayable.  
 
The court also acknowledged the difficulties associated with an order for partial reversal, as the court 
would have to undertake a projected calculation of the various claims and adjudicate the competing 
proofs of debt. Nevertheless, this was only a factor in the court’s exercise of its discretion. Partial reversal 
may be justified where there is an agreement as to the sum to be set aside for unsecured creditors or in 
clear cases where the claims are uncontroversial. 
 

Fiduciary Duties 
 
The court held that a director of an insolvent company, or a company nearing insolvency, has a fiduciary 
duty to take into account the interests of the company’s creditors, and to ensure that the company’s assets 
are not dissipated for their own benefit to the detriment of the creditors’ interests. This duty mirrors the 
statutory avoidance provisions, meaning that the finding of an undue preference transaction makes it 
almost inevitable that there will also be a breach of fiduciary duty on the part of the director. However, 
there may be exceptional circumstances where a director may be found to have acted bona fide in the best 
interests of the company even though he or she might have procured an undue preference. 
 
In this case, the court found that Tina had in fact breached her fiduciary duties as Living’s director by 
procuring the unfair preferences in favour of the associate companies of which she is director and sole 
shareholder. The court also found that Tina, in procuring the unfair preferences, was influenced by a 
desire to better her own position as guarantor for bank facilities granted to the associate companies. The 
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court rejected the submission that she should be excused under section 391 of the Companies Act, which 
allows the court to excuse a breach where the director acted honestly and reasonably. 
 
The court found that it would be just to order a director who has procured an unfair preference to restore 
the company to the position it would have otherwise been in, particularly since such an order was in line 
with the director’s fiduciary duty owed to creditors when a company is insolvent or near insolvent. As 
such, Tina was found to be liable jointly and severally with the associate companies to repay the sum of 
S$2,053,878.31. 
 

Concluding Words 
 
The giving of an unfair preference is a fairly complex issue that commonly arises when considering 
transactions entered into by companies which are in financial difficulty. Even if transactions are entered 
into in accordance with long established and existing running account arrangements which prima facie 
negates an intention to prefer the recipient, such transactions can nevertheless be impugned as an unfair 
preference if the transactions were made without the creation of any new value for the company giving 
the preference.   
 
This case also highlights the potential repercussions on the part of a director who has been found to be 
responsible for and/or procured an unfair preference transaction. The director may be equally liable as 
the recipients of the unfair preference for the remedy ordered by the court to restore the company to its 
original position. . 
 
Parties with any further questions on these issues may contact our team below. 
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Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com  
 
 
 
 
 
 
ASEAN Economic Community Portal 
 
With the launch of the ASEAN Economic Community (“AEC”) in December 2015, businesses looking to tap the 
opportunities presented by the integrated markets of the AEC can now get help a click away. Rajah & Tann Asia, 
United Overseas Bank and RSM Chio Lim Stone Forest, have teamed up to launch “Business in ASEAN”, a portal that 
provides companies with a single platform that helps businesses navigate the complexities of setting up operations in 
ASEAN. 
 
By tapping into the professional knowledge and resources of the three organisations through this portal, small- and 
medium-sized enterprises across the 10-member economic grouping can equip themselves with the tools and know-
how to navigate ASEAN’s business landscape. Of particular interest to businesses is the "Ask a Question" feature of 
the portal which enables companies to pose questions to the three organisations which have an extensive network in 
the region. The portal can be accessed at http://www.businessinasean.com/.  
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Our regional contacts 
RAJAH & TANN  Singapore RAJAH & TANN REPRESENTATIVE OFFICE China 

  

Rajah & Tann Singapore LLP 

9 Battery Road #25-01 

Straits Trading Building 

Singapore 049910 

T  +65 6535 3600  F  +65 6225 9630 

sg.rajahtannasia.com 

Rajah & Tann Singapore LLP 

Shanghai Representative Office 

Unit 1905-1906, Shui On Plaza, 333 Huai Hai Middle Road 

Shanghai 200021, People's Republic of China 

T  +86 21 6120 8818   F  +86 21 6120 8820 

cn.rajahtannasia.com 

  

R&T SOK & HENG  Cambodia RAJAH & TANN NK LEGAL Myanmar 

  

R&T Sok & Heng Law Office 

Vattanac Capital Office Tower, Level 17, No. 66 

Preah Monivong Boulevard, Sangkat Wat Phnom 

Khan Daun Penh, 12202 Phnom Penh, Cambodia 

T  +855 23 963 112 / 113   F  +855 963 116 

kh.rajahtannasia.com 

*in association with Rajah & Tann Singapore LLP 

Rajah & Tann NK Legal Myanmar Company Limited 

Myanmar Centre Tower 1, Floor 07, Unit 08, 

192 Kaba Aye Pagoda Road, Bahan Township, 

Yangon, Myanmar 

T  +95 9 73040763 / +95 1 657902 / +95 1 657903 

F  +95 1 9665537 

mm.rajahtannasia.com 
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ASSEGAF HAMZAH & PARTNERS Indonesia RAJAH & TANN Thailand 

  

Assegaf Hamzah & Partners 

 

Jakarta Office 

Menara Rajawali 16th Floor 

Jalan DR. Ide Anak Agung Gde Agung Lot #5.1 

Kawasan Mega Kuningan, Jakarta 12950, Indonesia 

T  +62 21 2555 7800   F  +62 21 2555 7899 

www.ahp.co.id 

Rajah & Tann (Thailand) Limited 

973 President Tower, 12th Floor, Units 12A-12F 

Ploenchit Road, Lumpini, Pathumwan 

Bangkok 10330, Thailand 

T  +66 2 656 1991   F  +66 2 656 0833 

th.rajahtannasia.com 

 RAJAH & TANN Lao PDR 

Surabaya Office 

Pakuwon Center, Superblok Tunjungan City 

Lantai 11, Unit 08 

Jalan Embong Malang No. 1, 3, 5, Surabaya 60261, Indonesia 

T +62 31 5116 4550   F +62 31 5116 4560 

 

Rajah & Tann (Laos) Sole Co., Ltd. 

Phonexay Village, 23 Singha Road, House Number 046/2 

Unit 4, Saysettha District, Vientiane Capital, Lao PDR 

T  +856 21 454 239   F  +856 21 285 261 

la.rajahtannasia.com 

* Assegaf Hamzah & Partners is an independent law firm in 

Indonesia and a member of the Rajah & Tann Asia network. 
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Christopher & Lee Ong 

Level 22, Axiata Tower, No. 9 Jalan Stesen Sentral 5, 

Kuala Lumpur Sentral, 50470 Kuala Lumpur, Malaysia 

T  +60 3 2273 1919   F  +60 3 2273 8310 

www.christopherleeong.com 

*in association with Rajah & Tann Singapore LLP 

Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

Saigon Centre, Level 13, Unit 2&3 

65 Le Loi Boulevard, District 1, HCMC, Vietnam 

T  +84 8 3821 2382 / +84 8 3821 2673   F  +84 8 3520 8206 

  

  Hanoi Office 

 Lotte Center Hanoi - East Tower, Level 30, Unit 3003,  

54 Lieu Giai St., Ba Dinh Dist., Hanoi, Vietnam 

 T +84 4 3267 6127   F +84 4 3267 6128 

www.rajahtannlct.com 

  

 
 

Rajah & Tann Singapore LLP is one of the largest full service law firms in Singapore, providing high quality advice to an impressive list of 
clients.  We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives 
towards a practical yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex 
Mundi Network, we are able to offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao 
PDR, Malaysia, Myanmar, Thailand and Vietnam. Our Asian network also includes Singapore-based regional desks focused on Japan and 
South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore 
and, through international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, 
modified, adapted, publicly displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any 
purpose save as permitted herein) without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is 
only intended to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for 
any particular course of action as such information may not suit your specific business and operational requirements. It is to your 
advantage to seek legal advice for your specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann 
Singapore LLP or e-mail Knowledge & Risk Management at eOASIS@rajahtann.com. 
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