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Obtaining Discovery Against Banks 

Introduction  
 
In the course of a commercial dispute, it is not uncommon for parties to seek information and documents 
relating to bank accounts. However, obtaining pre-action discovery against a bank may not be a simple 
matter, as applicants must fulfil the discovery requirements without breaching banking secrecy rules.  
 
The case of La Dolce Vita Fine Dining Co Ltd and another v Deutsche Bank AG and another [2016] 
SGHCR 3 presents an example of a successful application for pre-action discovery against two banks. The 
decision provides a look at the framework which must be satisfied before such discovery is allowed. 
 

Brief Facts  
 
The Plaintiff companies had acquired shares in a business owned by an individual (the “Founder”). They 
later alleged that the Founder had fraudulently manipulated accounting information to create a higher 
valuation for the business.  
 
The Plaintiffs commenced arbitration proceedings in the China International Economic and Trade 
Arbitration Commission (“CIETAC”). They also commenced court proceedings in Hong Kong and 
Singapore, obtaining injunctions prohibiting the Founder from disposing of her assets. 
 
The current application arose over concerns that the Founder had transferred funds from her Hong Kong 
bank account into Singapore bank accounts in the name of Success Elegant Trading Limited (“SE”) held 
with Deutsche Bank Aktiengesellschaft (“DB”) and Credit Suisse AG (“CS”). The Plaintiffs believed that 
the Founder was the owner of SE, and thus sought documents and information relating to the SE 
accounts in order to identify third parties for the potential commencement of proceedings against them, 
to ascertain the full nature of wrongdoing perpetrated by the Founder and to enable the Plaintiffs to plead 
their case properly, and/or to trace assets in support of their proprietary claim against the Founder and 
third parties.  
 
The court thus had to determine: 
 

(i) Whether the requirements for pre-action discovery had been satisfied; and 
 

(ii) Whether the exceptions to the banking secrecy rules had been satisfied. 
 

Pre-Action Discovery 
 
The court has the power to order pre-action discovery against a non-party under O24 r6(5) of the Rules of 
Court, or under its inherent jurisdiction to make an equivalent Norwich Pharmacal order. The 
requirements are: 
 

(i) The person holding the money must have been involved in the wrongdoing, whether 
innocently or otherwise;  
 

(ii) The applicant must show an arguable or prima facie case of wrongdoing against the person 
of whom information is sought; and 

 
(iii) The discovery order must be necessary, just and convenient. 

 
The court also acknowledged that it had the jurisdiction to make an order (known as a “Banker Trust 
order”) to compel non-parties to provide documents to assist with the applicant’s tracing claim where 
there is a prima facie case of fraud.   
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In this case, the court found that the Plaintiffs had fulfilled the requirements for a Norwich Pharmacal/ 
Banker’s Trust order. 
 

(i) There was evidence that the Founder intended to transfer funds out of the jurisdiction, and 
that she had actually transferred funds to SE’s CS account. It was further found to be 
probable that she had similarly transferred funds to SE’s DB account. This was sufficient to 
fulfil the requirement of involvement. 
 

(ii) There was a prima facie case of fraudulent misrepresentation against the Founder, which 
may entitle the Plaintiffs to rescind the sale agreements and obtain a proprietary claim 
against the Founder. The court held that it was not necessary for the Plaintiffs to prove 
actual wrongdoing or that there was an existing proprietary claim. Further, there was a 
prima facie case that SE’s CS and DB accounts were beneficially owned by the Founder, as 
SE at no point even challenged the freezing of its accounts under the injunction made 
against the Founder. 

 
(iii) It was necessary and just to order disclosure against the banks as the Plaintiffs would 

otherwise be unable to trace or the Founder’s funds. 
 
The court also dealt with the question of whether it had the jurisdiction to make the discovery order in 
light of the fact that the main proceedings were not based in Singapore, but were CIETAC arbitrations. It 
held that this did not deny the court of jurisdiction under O24 r6(5) as the discovery proceedings 
themselves were commenced in Singapore, and it was likely that further proceedings would be 
commenced if the monies were indeed in SE’s Singapore bank accounts. Otherwise, the court would in 
any event have jurisdiction to make the relevant discovery orders under its inherent jurisdiction. 
 

Banking Secrecy 
 
While banks are subject to banking secrecy under section 47 of the Banking Act, they are permitted to 
disclose documents in the circumstances stated in the Third Schedule of the Banking Act. This includes 
circumstances where disclosure is necessary to comply with an order of court pursuant to Part IV of the 
Evidence Act. 
 
To comply with the requirements of the Evidence Act, specifically section 175 which provides for 
inspection of bankers’ books, it must be shown that: 
 

(i) There have been separate legal proceedings commenced by the applicant; and 
 

(ii) The inspection is for the purposes of such proceedings. 
 
On the facts, the court held that the Plaintiffs had complied with the requirements. 
 

(i) The Plaintiffs had commenced CIETAC arbitrations, which fall within the definition of legal 
proceedings. 
 

(ii) The inspection would be for the purposes of the CIETAC proceedings. If the Plaintiffs 
successfully rescinded the agreements and obtained a proprietary remedy, the requested 
discovery would assist in tracing the Founder’s money.  

 
Therefore, the court granted the discovery orders sought by the Plaintiffs, while also confining the 
discovery to documents which are necessary to trace the funds. 
 
 
 
 
 



 
 
 
CLIENT UPDATE 
2016 APRIL 

DISPUTE RESOLUTION 

 

© Rajah & Tann Singapore LLP 3 

Concluding Words 
 
This judgment provides a detailed and useful guide on the criteria which must be fulfilled in an 
application for pre-action discovery against a bank. There are a number of hurdles to cross in obtaining 
such discovery, and the court’s analysis provides a greater clarity for future applications. 
 
Please contact us if you have any queries on the above Client Update. 
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Disa Sim 
Partner 
 
D (65) 6232 0415 
F (65) 6428 2006 
disa.sim@rajahtann.com 
 
 
 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 

Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com 
 
 
 
ASEAN Economic Community Portal 
 
With the launch of the ASEAN Economic Community (“AEC”) in December 2015, businesses looking to tap the 
opportunities presented by the integrated markets of the AEC can now get help a click away. Rajah & Tann Asia, 
United Overseas Bank and RSM Chio Lim Stone Forest, have teamed up to launch “Business in ASEAN”, a portal that 
provides companies with a single platform that helps businesses navigate the complexities of setting up operations in 
ASEAN. 
 
By tapping into the professional knowledge and resources of the three organisations through this portal, small- and 
medium-sized enterprises across the 10-member economic grouping can equip themselves with the tools and know-
how to navigate ASEAN’s business landscape. Of particular interest to businesses is the "Ask a Question" feature of 
the portal which enables companies to pose questions to the three organisations which have an extensive network in 
the region.  The portal can be accessed at http://www.businessinasean.com/. 
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Our regional contacts 
RAJAH & TANN  Singapore RAJAH & TANN REPRESENTATIVE OFFICE China 

  

Rajah & Tann Singapore LLP 

9 Battery Road #25-01 

Straits Trading Building 

Singapore 049910 

T  +65 6535 3600  F  +65 6225 9630 

sg.rajahtannasia.com 

Rajah & Tann Singapore LLP 

Shanghai Representative Office 

Unit 1905-1906, Shui On Plaza, 333 Huai Hai Middle Road 

Shanghai 200021, People's Republic of China 

T  +86 21 6120 8818   F  +86 21 6120 8820 

cn.rajahtannasia.com 

  

R&T SOK & HENG  Cambodia RAJAH & TANN NK LEGAL Myanmar 

  

R&T Sok & Heng Law Office 

Vattanac Capital Office Tower, Level 17, No. 66 

Preah Monivong Boulevard, Sangkat Wat Phnom 

Khan Daun Penh, 12202 Phnom Penh, Cambodia 

T  +855 23 963 112 / 113   F  +855 963 116 

kh.rajahtannasia.com 

*in association with Rajah & Tann Singapore LLP 

Rajah & Tann NK Legal Myanmar Company Limited 

Myanmar Centre Tower 1, Floor 07, Unit 08, 

192 Kaba Aye Pagoda Road, Bahan Township, 

Yangon, Myanmar 

T  +95 9 73040763 / +95 1 657902 / +95 1 657903 

F  +95 1 9665537 

mm.rajahtannasia.com 
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ASSEGAF HAMZAH & PARTNERS Indonesia RAJAH & TANN Thailand 

  

Assegaf Hamzah & Partners 

 

Jakarta Office 

Menara Rajawali 16th Floor 

Jalan DR. Ide Anak Agung Gde Agung Lot #5.1 

Kawasan Mega Kuningan, Jakarta 12950, Indonesia 

T  +62 21 2555 7800   F  +62 21 2555 7899 

www.ahp.co.id 

Rajah & Tann (Thailand) Limited 

973 President Tower, 12th Floor, Units 12A-12F 

Ploenchit Road, Lumpini, Pathumwan 

Bangkok 10330, Thailand 

T  +66 2 656 1991   F  +66 2 656 0833 

th.rajahtannasia.com 

 RAJAH & TANN Lao PDR 

Surabaya Office 

Pakuwon Center, Superblok Tunjungan City 

Lantai 11, Unit 08 

Jalan Embong Malang No. 1, 3, 5, Surabaya 60261, Indonesia 

T +62 31 5116 4550   F +62 31 5116 4560 

 

Rajah & Tann (Laos) Sole Co., Ltd. 

Phonexay Village, 23 Singha Road, House Number 046/2 

Unit 4, Saysettha District, Vientiane Capital, Lao PDR 

T  +856 21 454 239   F  +856 21 285 261 

la.rajahtannasia.com 

* Assegaf Hamzah & Partners is an independent law firm in 

Indonesia and a member of the Rajah & Tann Asia network. 

 

 

CHRISTOPHER & LEE ONG Malaysia RAJAH & TANN LCT LAWYERS Vietnam 

  

Christopher & Lee Ong 

Level 22, Axiata Tower, No. 9 Jalan Stesen Sentral 5, 

Kuala Lumpur Sentral, 50470 Kuala Lumpur, Malaysia 

T  +60 3 2273 1919   F  +60 3 2273 8310 

www.christopherleeong.com 

*in association with Rajah & Tann Singapore LLP 

Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

Saigon Centre, Level 13, Unit 2&3 

65 Le Loi Boulevard, District 1, HCMC, Vietnam 

T  +84 8 3821 2382 / +84 8 3821 2673   F  +84 8 3520 8206 

  

  Hanoi Office 

 Lotte Center Hanoi - East Tower, Level 30, Unit 3003,  

54 Lieu Giai St., Ba Dinh Dist., Hanoi, Vietnam 

 T +84 4 3267 6127   F +84 4 3267 6128 

www.rajahtannlct.com 

  

 
 

Rajah & Tann Singapore LLP is one of the largest full service law firms in Singapore, providing high quality advice to an impressive list of 
clients.  We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives 
towards a practical yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex 
Mundi Network, we are able to offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao 
PDR, Malaysia, Myanmar, Thailand and Vietnam. Our Asian network also includes Singapore-based regional desks focused on Japan and 
South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore 
and, through international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, 
modified, adapted, publicly displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any 
purpose save as permitted herein) without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is 
only intended to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for 
any particular course of action as such information may not suit your specific business and operational requirements. It is to your 
advantage to seek legal advice for your specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann 
Singapore LLP or e-mail Knowledge & Risk Management at eOASIS@rajahtann.com. 
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