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The Trans-Pacific Partnership and 
Intellectual Property: Potential 
Changes in Singapore, Malaysia and 
Vietnam 

Introduction 
 
On 4 February 2016, the Trans-Pacific Partnership (“TPP”) was signed between 12 countries, of which 
Rajah & Tann Asia is present in 3 (Singapore, Malaysia and Vietnam). Chapter 18 of the TPP sets out 
various provisions relating to intellectual property (“IP”) which signatories are expected to implement 
into their legislation, if these provisions are not already part of each signatory’s law. In this article, we 
hope to give a snapshot of the level of compliance of the current laws of Singapore, Malaysia and 
Vietnam with the IP provisions of the TPP, and provide some examples of areas where changes may be 
forthcoming in future. 
 

Singapore 
 
Singapore’s existing IP legislation is largely in compliance with Chapter 18, and there are only a few 
areas which may require changes to the existing laws. 
 
In the area of Trade Marks, Article 18.18 of the TPP contains a requirement that a trade mark should 
not require that a sign be visually perceptible, and that it can be a sound. In addition, parties are also 
supposed to “make best efforts” to register scent marks. 
 
Presently under Singapore law, while a mark does not have to be visually perceptible, and can be a 
sound, a registered trade mark does have to be capable of being represented graphically. While there is 
no prohibition on the registration of scent marks per se, the requirement for graphical representation 
has traditionally made it very difficult for one to register scent marks. Whether the present law 
represents “making best efforts” to register scent marks is perhaps something the lawmakers will have 
to consider, given the present difficulty in registering scent marks. 
 
With regards to Copyright, Article 18.63(b) of the TPP contains a requirement that each party to the 
TPP provide that where the term of protection of a work, performance or phonogram is to be 
calculated, on a basis other than the life of a natural person, the term shall be (i) not less than 70 years 
from the end of the calendar year of the first authorised publication of the work, performance or 
phonogram; or (ii) failing such authorised publication within 25 years from the creation of the work, 
performance or phonogram, not less than 70 years from the end of the calendar year of the creation of 
the work, performance or phonogram. 
 
Insofar as original works are concerned, the Singapore Copyright Act (“SCA”) does not contain the 
provision in Article 18.63(b)(ii) of the TPP, and as such time only starts to run when a work is first 
published. The SCA is likely to have to be amended to reflect that time starts to run from the date of 
creation if there is no publication of the work. 
 
With regards to Patents, Article 18.45 of the TPP requires each party to the TPP to make available to 
the public (i) search and examination results, including details of, or information relating to, relevant 
prior art searches; (ii) non-confidential communications from applicants; and (iii) patent and non-
patent related literature citations submitted by applicants and relevant third parties. 
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At the moment, search results for patents through the Singapore IP database do not produce all of such 
information, and it is likely that in future, search results for patents on the Singapore IP database will 
contain much more information about patents than they do now. 
 

Malaysia 
 
Like Singapore, Malaysia seems to be generally in compliance with the IP requirements of the TPP. The 
following Articles of the TPP would likely require further action by the Malaysian government.  
 
With regards to Trade Marks the current section 3(2)(a) of the Malaysian Trade Marks Act 
(“MTMA”) defines use of a mark to be “use of a printed or other visual representation of the mark” 
which does not allow or makes it virtually impossible to present or use a scent or sound mark in a 
visually perceptible manner. In light of Article 18.18 of the TPP (which was discussed above), it is likely 
that the MTMA has to be amended to legally recognise and allow registration of non-traditional trade 
marks.  
 
In addition, Article 18.27 of the TPP stipulates that no party to the TPP shall require the recordal of 
trade mark licenses to establish validity of the licence, or as a condition for use of the trade mark by the 
licensee to be deemed to constitute use by the holder for the purposes of enforcement. While the 
recordal of a trade mark license is not presently mandatory in Malaysia, it is highly recommended as it 
can be used to defend against any claims for non-use subsequently. As such, we are not anticipating a 
change in Malaysian law with regards to the recordal of trade mark licenses.  
 
With regard to Copyright, Article 18.63 of the TPP requires that the period of protection for Copyright 
should be life of the author plus 70 years. Under the present Malaysian Copyright Act 1987 (“MCA”), 
the present term is 50 years, so this will have to be amended. 
 
In addition, it is notable that Article 18.68 of the TPP appears to be sufficiently covered under the MCA. 
The 2012 amendment to the MCA makes it an offence for anyone to circumvent, or cause or authorise 
anyone to circumvent, technological protection measures used by copyright owners to protect their 
works, such as passwords, encryption, access codes, and watermarking. Such technological protection 
measures are necessary to prevent copying and restrict accessing of copyright works. It is also an 
offence for anyone to manufacture, import, distribute or possess any technology, device or component 
which is used, designed or produced for the purpose of enabling or facilitating the circumvention of 
technological protection measures.  
 
With regards to Patents, Article 18.46 of the TPP provides for the adjustment of patent terms to 
compensate for unnecessary delays to the patent application process. At present, this is not currently 
provided in the Malaysian Patents Act 1983. If these changes are implemented, they are likely to be 
beneficial as they are likely to improve the efficiency of the Patent Office, they may expedite the patent 
examination process, and they will potentially allow the patent owner to commercially exploit the 
patent for the expected life of the patent. 
 
Notably however, Article 18.46(4) of the TPP provides for the exclusion of periods of time that are not 
directly attributable to the patent application and the parties involved from the calculation of 
‘unreasonable’ delays. Potential concerns are as follows: (i) the ambiguous criteria may lower the 
barrier for drug companies to obtain patent term extensions beyond the standard 20 years; (ii) this may 
lead to substantial delays to the entry of cheap generic drugs into the Malaysian market. 
 

Vietnam 
 
Since 2005, Vietnam has had quite extensive IP Laws and Regulations, implementing international 
agreements administered by the World Trade Organisation (“WTO”) such as the Agreement on Trade-
Related Aspects of Intellectual Property Rights (“TRIPS”).  Specifically, the laws govern copyright and 
related rights, industrial property rights and rights to plant varieties. Although there are regulations in 
Vietnam covering IP, the TPP will affect further mechanisms for a range of different issues for IP rights 
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including criminal enforcement and penalties, tackling the challenges of trafficking of counterfeit 
goods, rights in the digital environment and modern methods of sharing and delivering content.   
 
With regards to Trade Marks, under current Vietnamese Law, specifically at Article 72 of the 
Intellectual Property Law (“Vietnam IP Law”), sound and scent are not recognised as registrable 
signs for trademarks. In light of Article 18.18 of the TPP, Vietnam may have to make appropriate 
amendments to the local laws to implement the availability of registering trademarks under such 
categories, taking into consideration the existing principles and frameworks applied by other countries 
where sound and scent have been accepted as registrable signs.   
 
With regards to Patents, the Vietnam IP Law does not currently allow for an extension of the patent 
term due to delay caused by the governing authorities. As such, in light of Article 18.46 of the TPP, 
changes may be required to the Vietnam IP law in this respect. This and some other articles of the TPP 
may have an effect in particular on pharmaceutical products in Vietnam.  
 
With regards to Copyrights, cinematographic works, photographic works, stage works, applied art 
works and anonymous works are currently only protected for a period of 50 years from the date of 
publication. For compliance with the TPP, this will need to be changed to the life of the author plus 70 
years.  
 

Conclusion 
 
These are just some of the areas where changes to local laws may be required for the ratification of the 
TPP. It is expected that the domestic ratification of the TPP should take place by 4 February 2018. 
While the TPP should result in changes to the laws of the countries that are party to it, specifically how 
each of these countries chooses to ratify the TPP remains to be seen. To be kept updated on changes to 
local laws, or for any queries as to how the IP provisions of the TPP will affect your business, please 
contact the partners below. Alternatively, if you will be attending the International Trademark 
Association meeting this year in Orlando, we will be happy to meet with you. 
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Contacts 
   

     

 

Lau Kok Keng 
Partner 
Head, Intellectual Property, 
Sports and Gaming 
Rajah & Tann Singapore LLP 
 
D (65) 6232 0765 
F (65) 6428 2118 
kok.keng.lau@rajahtann.com 

 

 

 

Nicholas Lauw 
Partner 
Rajah & Tann Singapore LLP 
 
D (65) 6232 0772 
F (65) 6428 2138 
nicholas.lauw@rajahtann.com  

 

   

   

 

Sri Sarguna Raj 
Partner 
Christopher & Lee Ong 

 

D (603) 2273 1919 
F (603) 2273 8310 
sri.sarguna.raj@christopherleeong.com 

 

 

 

Ng Kim Poh 
Partner 
Christopher & Lee Ong 
 
D (603) 2273 1919 
F (603) 2273 8310 
kim.poh.ng@christopherleeong.com  

 
 

   

     

 

Chau Huy Quang 
Managing Partner  
Rajah & Tann LCT Lawyers 
 
D (84) 8 3821 2382 
F (84) 8 3520 8206 
quang.chau@rajahtannlct.com  

 

   

   

   
 

Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com 
 
 
ASEAN Economic Community Portal 
 
With the launch of the ASEAN Economic Community (“AEC”) in December 2015, businesses looking to tap the 
opportunities presented by the integrated markets of the AEC can now get help a click away. Rajah & Tann Asia, 
United Overseas Bank and RSM Chio Lim Stone Forest, have teamed up to launch “Business in ASEAN”, a portal that 
provides companies with a single platform that helps businesses navigate the complexities of setting up operations in 
ASEAN. 
 
By tapping into the professional knowledge and resources of the three organisations through this portal, small- and 
medium-sized enterprises across the 10-member economic grouping can equip themselves with the tools and know-
how to navigate ASEAN’s business landscape. Of particular interest to businesses is the "Ask a Question" feature of 
the portal which enables companies to pose questions to the three organisations which have an extensive network in 
the region.  The portal can be accessed at http://www.businessinasean.com/. 
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Our regional presence 

 
 

Our regional contacts 
RAJAH & TANN  Singapore RAJAH & TANN REPRESENTATIVE OFFICE China 

  

Rajah & Tann Singapore LLP 

9 Battery Road #25-01 

Straits Trading Building 

Singapore 049910 

T  +65 6535 3600  F  +65 6225 9630 

sg.rajahtannasia.com 

Rajah & Tann Singapore LLP 

Shanghai Representative Office 

Unit 1905-1906, Shui On Plaza, 333 Huai Hai Middle Road 

Shanghai 200021, People's Republic of China 

T  +86 21 6120 8818   F  +86 21 6120 8820 

cn.rajahtannasia.com 

  

R&T SOK & HENG  Cambodia RAJAH & TANN NK LEGAL Myanmar 

  

R&T Sok & Heng Law Office 

Vattanac Capital Office Tower, Level 17, No. 66 

Preah Monivong Boulevard, Sangkat Wat Phnom 

Khan Daun Penh, 12202 Phnom Penh, Cambodia 

T  +855 23 963 112 / 113   F  +855 963 116 

kh.rajahtannasia.com 

*in association with Rajah & Tann Singapore LLP 

Rajah & Tann NK Legal Myanmar Company Limited 

Myanmar Centre Tower 1, Floor 07, Unit 08, 

192 Kaba Aye Pagoda Road, Bahan Township, 

Yangon, Myanmar 

T  +95 9 73040763 / +95 1 657902 / +95 1 657903 

F  +95 1 9665537 

mm.rajahtannasia.com 
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ASSEGAF HAMZAH & PARTNERS Indonesia RAJAH & TANN Thailand 

  

Assegaf Hamzah & Partners 

 

Jakarta Office 

Menara Rajawali 16th Floor 

Jalan DR. Ide Anak Agung Gde Agung Lot #5.1 

Kawasan Mega Kuningan, Jakarta 12950, Indonesia 

T  +62 21 2555 7800   F  +62 21 2555 7899 

www.ahp.co.id 

Rajah & Tann (Thailand) Limited 

973 President Tower, 12th Floor, Units 12A-12F 

Ploenchit Road, Lumpini, Pathumwan 

Bangkok 10330, Thailand 

T  +66 2 656 1991   F  +66 2 656 0833 

th.rajahtannasia.com 

 RAJAH & TANN Lao PDR 

Surabaya Office 

Pakuwon Center, Superblok Tunjungan City 

Lantai 11, Unit 08 

Jalan Embong Malang No. 1, 3, 5, Surabaya 60261, Indonesia 

T +62 31 5116 4550   F +62 31 5116 4560 

 

Rajah & Tann (Laos) Sole Co., Ltd. 

Phonexay Village, 23 Singha Road, House Number 046/2 

Unit 4, Saysettha District, Vientiane Capital, Lao PDR 

T  +856 21 454 239   F  +856 21 285 261 

la.rajahtannasia.com 

* Assegaf Hamzah & Partners is an independent law firm in 

Indonesia and a member of the Rajah & Tann Asia network. 

 

 

CHRISTOPHER & LEE ONG Malaysia RAJAH & TANN LCT LAWYERS Vietnam 

  

Christopher & Lee Ong 

Level 22, Axiata Tower, No. 9 Jalan Stesen Sentral 5, 

Kuala Lumpur Sentral, 50470 Kuala Lumpur, Malaysia 

T  +60 3 2273 1919   F  +60 3 2273 8310 

www.christopherleeong.com 

*in association with Rajah & Tann Singapore LLP 

Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

Saigon Centre, Level 13, Unit 2&3 

65 Le Loi Boulevard, District 1, HCMC, Vietnam 

T  +84 8 3821 2382 / +84 8 3821 2673   F  +84 8 3520 8206 

  

  Hanoi Office 

 Lotte Center Hanoi - East Tower, Level 30, Unit 3003,  

54 Lieu Giai St., Ba Dinh Dist., Hanoi, Vietnam 

 T +84 4 3267 6127   F +84 4 3267 6128 

www.rajahtannlct.com 

  

 
 

Rajah & Tann Singapore LLP is one of the largest full service law firms in Singapore, providing high quality advice to an impressive list of 
clients.  We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives 
towards a practical yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex 
Mundi Network, we are able to offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao 
PDR, Malaysia, Myanmar, Thailand and Vietnam. Our Asian network also includes Singapore-based regional desks focused on Japan and 
South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore 
and, through international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, 
modified, adapted, publicly displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any 
purpose save as permitted herein) without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is 
only intended to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for 
any particular course of action as such information may not suit your specific business and operational requirements. It is to your 
advantage to seek legal advice for your specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann 
Singapore LLP or e-mail Knowledge & Risk Management at eOASIS@rajahtann.com. 

 
 


