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Mental Capacity (Amendment) Bill 
2016 Passed 

Introduction 
 
The Mental Capacity (Amendment) Bill 2016 (“Bill”), read for the first time in Parliament on 29 February 
2016, was passed on 14 March 2016. It seeks to amend the existing Mental Capacity Act (“MCA”) to 
better protect individuals who have lost mental capacity.  
 
Passed in 2008, the MCA was enacted to put in place a legal framework for proxy decision-making that 
safeguards the interests of individuals who lack mental capacity. It enables individuals, called “donors”, to 
execute a Lasting Power of Attorney (“LPA”) to allow them to appoint a “donee” to make decisions for 
them in the event they should lose their mental capacity. For those who have lost mental capacity but 
have no LPA, the MCA allows someone, such as a family member, to apply to Court to be their deputy to 
make decisions on their behalf. The MCA created the Office of the Public Guardian (“OPG”) to supervise 
deputies and investigate complaints pertaining to the exercise of donees’ and deputies’ powers.  
 
Since the coming into operation of the MCA on 1 March 2010, there have been socio-legal issues relating 
to the ageing population of Singapore that need to be addressed.  For example, there is an increasing 
number of elderly individuals who do not have relatives who could act as their donees or deputies.  People 
with mental incapacity are also vulnerable to abuse by their donees and deputies.  
 
The amendments to the MCA were introduced to meet these and other emerging needs of Singaporeans, 
particularly the elderly, and to strengthen the law’s protection capability. 
 

Fundamental principles underlying the MCA 
 
The MCA is founded on three fundamental principles: 
 

(i) Respecting the autonomy of persons who are mentally capacitated - Persons who have 
mental capacity make choices on their own. One cannot assume a donor lacks capacity 
simply because others think he or she could make a better decision, including that with 
respect to the choice of a donee. For this reason, one of the golden principles in the MCA is 
that before the act is done, and decision made, regard must be had to whether the purpose 
for which it is needed can be as effectively achieved in a way that is less restrictive of the 
person’s rights and freedom of action (section 3(6), MCA). 

 
(ii) Family as first line of support - Family should be the first line of support for persons who 

have lost their mental capacity. Next to the family, the community should also play a part 
in supporting those who do not have a familial support when they lose capacity. 
 

(iii) Sufficient checks and balances - The State must put in place a system with sufficient 
checks and balances to optimally protect individuals who lack mental capacity from abuse 
or exploitation, or from having their interest compromised. 

 
These have been the principles that guided the Ministry of Social and Family Development (“MSF”) in 
proposing changes to the MCA.  In preparing the Bill, MSF had taken into account feedback from 
organisations in the legal, banking, insurance, medical and social service sectors, as well as the public. It 
also studied the experience in countries that have legislation similar to the MCA, such as England and the 
US (particularly Florida).    
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Key Amendments to the Mental Capacity Act 
 
The key amendments to the MCA are set out below. 
 

Introduction of Professional Deputies and Donees 
 
Based on the “Fact Sheet on Mental Capacity (Amendment) Bill 2016” published by MSF, there is an 
increasing number of elderly singles or childless elderly couples who may not have family members or 
close friends who could be potential proxy decision-makers. To address this trend, the Bill has introduced 
the concept of “professional deputies” and “professional donees”.  
 
Professional Deputies 
 
A Professional Deputy is a Court-appointed individual who provides deputyship services for a fee. He 
must not be related to the person for whom he is appointed to act for and he must be registered with the 
OPG. MSF envisages that the Professional Deputies would include licensed trust companies, and 
professionals such as lawyers and accountants. Although the registration framework for Professional 
Deputies has not been finalised, MSF has initially indicated that to be considered for registration, the 
person must be of sound financial standing and must not have a criminal record. The registration may be 
cancelled if certain events occur, such as when the Professional Deputy becomes bankrupt.  
 
Professional Donees 
 
A Professional Donee provides doneeship services for remuneration. Unlike a Professional Deputy who is 
appointed by the Court after the donor has lost individual capacity, a Professional Donee is chosen by that 
individual when he still has capacity. He must not be related to the person for whom he is appointed to 
act. The Bill limits Professional Donees to two groups: (i) registered Professional Deputies with the OPG; 
and (ii) certain prescribed classes of persons such as licensed trust companies. Licensed trust companies 
are regulated by the Monetary Authority of Singapore under the Trust Companies Act. 
 
Mentally incapacitated persons being extremely vulnerable, the regulatory framework to be put in place 
must ensure that a Professional Deputy or Professional Donee is competent, of suitable character, and is 
accountable to the relevant authorities for what he does. This is achieved through the criteria set out 
above.  
 

Better protection from abuses by Deputies or Donees  
 
The aim of this key amendment is to permit pre-emptive actions to better protect the individuals who lack 
mental capacity from abuses by their donees or deputies. The amendments will allow the Court to revoke 
a deputy’s or donee’s powers if there is a significant risk of the deputy or donee abusing the donor, such as 
when the latter is convicted of an offence involving dishonesty or fraud. The revocation of the deputy’s or 
donee’s power eliminates the possible risk of the deputy or donee exploiting the mentally incapacitated 
donor.  
 
The amendments will also allow the Court to suspend the powers of the deputy or the donee in the 
absence of any prior application. This emergency power is especially important where there is a need to 
preserve the donor’s assets while investigations with respect to the deputy or donee are ongoing. 
 

Commercial certainty in the use of LPAs in transactions 
 
This amendment was explained by Mr Tan Chuan-Jin, the Minister for Social and Family Development, 
at the Second Reading of the Bill on 14 March 2016. Currently, the MCA protects a donee or third party 
who has entered into a transaction with respect to a donor, if the third party genuinely does not know that 
an LPA has not been validly created. To illustrate, an LPA could be invalidly created if the donee handling 
the subject property was an undischarged bankrupt at the point in time when the LPA was created. The 
third party transacting with the donee may not know of the donee’s bankruptcy, thereby rendering the 
LPA invalid. The third party in this scenario is protected under the current law.  
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The amendment extends this protection to situations where the donee or third party did not know that 
the LPA had been revoked or suspended (due to the circumstances set out in the second key amendment 
above). This amendment will provide greater commercial certainty when transacting with donees using 
the LPAs. It will not only cover situations where third parties are not aware that an LPA has not been 
validly created, but also instances where the LPA has been revoked or suspended. 
 

Improve the operations of the Office of the Public Guardian  
 
The legislative reform will introduce some measures to improve the operations of the OPG to serve the 
public better. These include the appointment of an Assistant Public Guardian to assist the Public 
Guardian (“PG”) in carrying out his functions. The Assistant Public Guardian will exercise all the powers 
of the PG, except the power of delegation. The PG will also be allowed to appoint an auditor to assist him 
in the exercise of his investigative functions. This is especially relevant in investigations involving fraud 
and financial exploitation committed against a donor.   
 

Concluding Words 
 
In his Opening Speech at the Second Reading of the Bill, Minister Tan Chuan-Jin mentioned that the 
average life expectancy of Singaporeans is now 83 years. He then cited a study conducted by the Institute 
of Mental Health, which shows that the prevalence of dementia was 10% amongst persons 60 years and 
above. Given this, Singaporeans, while still young and able to make full use of their cognitive ability, 
should take advantage of the MCA by executing their LPAs. It was reported that the number of LPAs 
registered with the OPG has increased significantly from 480 in 2010 to 8,400 in 2015. To encourage 
more people to make LPAs, the OPG has waived the prescribed fee of $50 for Singaporeans who register 
LPAs until September 2016.  
 
By planning in advance and making their wishes known through the LPA, Singaporeans can potentially 
avoid the costs and time taken in a court-appointed deputy process. This would also avoid acrimony 
between family members who cannot agree on who can be appointed as a deputy amongst themselves. 
However, in the event that deputyship must be resorted to to protect the interests of persons who have 
lost their mental capacity, the Bill, with the introduction of professional deputies and donees, and making 
available pre-emptive actions, provides better protection to them so they can continue to live meaningful 
and dignified lives.  
 
Parties wishing to consult on matters relating to the MCA and its amendments may contact our team 
below. 
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Contacts 
   

     

 
 

Kee Lay Lian 
Partner 
 
D (65) 6232 0566 
F (65) 6428 2127 
lay.lian.kee@rajahtann.com 

 

 

 

Gregory Vijayendran 
Partner 
 
D (65) 6232 0438 
F (65) 6428 2115 
gregory.vijayendran@rajahtann.com 

 

   

   

 
 

Kelvin Poon 
Partner 
 
D (65) 6232 0403 
F (65) 6428 2007 
kelvin.poon@rajahtann.com 

 

 Jason Gabriel Chiang 
Senior Associate 
 
D (65) 6232 0779 
F (65) 6428 2278 
jason.gabriel.chiang@rajahtann.com 

 

   

   
 

Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com 
 
 
ASEAN Economic Community Portal 
 
With the launch of the ASEAN Economic Community (“AEC”) in December 2015, businesses looking to tap the 
opportunities presented by the integrated markets of the AEC can now get help a click away. Rajah & Tann Asia, 
United Overseas Bank and RSM Chio Lim Stone Forest, have teamed up to launch “Business in ASEAN”, a portal that 
provides companies with a single platform that helps businesses navigate the complexities of setting up operations in 
ASEAN. 
 
By tapping into the professional knowledge and resources of the three organisations through this portal, small- and 
medium-sized enterprises across the 10-member economic grouping can equip themselves with the tools and know-
how to navigate ASEAN’s business landscape. Of particular interest to businesses is the "Ask a Question" feature of 
the portal which enables companies to pose questions to the three organisations which have an extensive network in 
the region.  The portal can be accessed at http://www.businessinasean.com/. 
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Our regional presence 

 
 

Our regional contacts 
RAJAH & TANN  Singapore RAJAH & TANN REPRESENTATIVE OFFICE China 

  

Rajah & Tann Singapore LLP 

9 Battery Road #25-01 

Straits Trading Building 

Singapore 049910 

T  +65 6535 3600  F  +65 6225 9630 

sg.rajahtannasia.com 

Rajah & Tann Singapore LLP 

Shanghai Representative Office 

Unit 1905-1906, Shui On Plaza, 333 Huai Hai Middle Road 

Shanghai 200021, People's Republic of China 

T  +86 21 6120 8818   F  +86 21 6120 8820 

cn.rajahtannasia.com 

  

R&T SOK & HENG  Cambodia RAJAH & TANN NK LEGAL Myanmar 

  

R&T Sok & Heng Law Office 

Vattanac Capital Office Tower, Level 17, No. 66 

Preah Monivong Boulevard, Sangkat Wat Phnom 

Khan Daun Penh, 12202 Phnom Penh, Cambodia 

T  +855 23 963 112 / 113   F  +855 963 116 

kh.rajahtannasia.com 

*in association with Rajah & Tann Singapore LLP 

Rajah & Tann NK Legal Myanmar Company Limited 

Myanmar Centre Tower 1, Floor 07, Unit 08, 

192 Kaba Aye Pagoda Road, Bahan Township, 

Yangon, Myanmar 

T  +95 9 73040763 / +95 1 657902 / +95 1 657903 

F  +95 1 9665537 

mm.rajahtannasia.com 
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ASSEGAF HAMZAH & PARTNERS Indonesia RAJAH & TANN Thailand 

  

Assegaf Hamzah & Partners 

 

Jakarta Office 

Menara Rajawali 16th Floor 

Jalan DR. Ide Anak Agung Gde Agung Lot #5.1 

Kawasan Mega Kuningan, Jakarta 12950, Indonesia 

T  +62 21 2555 7800   F  +62 21 2555 7899 

www.ahp.co.id 

Rajah & Tann (Thailand) Limited 

973 President Tower, 12th Floor, Units 12A-12F 

Ploenchit Road, Lumpini, Pathumwan 

Bangkok 10330, Thailand 

T  +66 2 656 1991   F  +66 2 656 0833 

th.rajahtannasia.com 

 RAJAH & TANN Lao PDR 

Surabaya Office 

Pakuwon Center, Superblok Tunjungan City 

Lantai 11, Unit 08 

Jalan Embong Malang No. 1, 3, 5, Surabaya 60261, Indonesia 

T +62 31 5116 4550   F +62 31 5116 4560 

 

Rajah & Tann (Laos) Sole Co., Ltd. 

Phonexay Village, 23 Singha Road, House Number 046/2 

Unit 4, Saysettha District, Vientiane Capital, Lao PDR 

T  +856 21 454 239   F  +856 21 285 261 

la.rajahtannasia.com 

* Assegaf Hamzah & Partners is an independent law firm in 

Indonesia and a member of the Rajah & Tann Asia network. 

 

 

CHRISTOPHER & LEE ONG Malaysia RAJAH & TANN LCT LAWYERS Vietnam 

  

Christopher & Lee Ong 

Level 22, Axiata Tower, No. 9 Jalan Stesen Sentral 5, 

Kuala Lumpur Sentral, 50470 Kuala Lumpur, Malaysia 

T  +60 3 2273 1919   F  +60 3 2273 8310 

www.christopherleeong.com 

*in association with Rajah & Tann Singapore LLP 

Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

Saigon Centre, Level 13, Unit 2&3 

65 Le Loi Boulevard, District 1, HCMC, Vietnam 

T  +84 8 3821 2382 / +84 8 3821 2673   F  +84 8 3520 8206 

  

  Hanoi Office 

 Lotte Center Hanoi - East Tower, Level 30, Unit 3003,  

54 Lieu Giai St., Ba Dinh Dist., Hanoi, Vietnam 

 T +84 4 3267 6127   F +84 4 3267 6128 

www.rajahtannlct.com 

  

 
 

Rajah & Tann Singapore LLP is one of the largest full service law firms in Singapore, providing high quality advice to an impressive list of 
clients.  We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives 
towards a practical yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex 
Mundi Network, we are able to offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao 
PDR, Malaysia, Myanmar, Thailand and Vietnam. Our Asian network also includes Singapore-based regional desks focused on Japan and 
South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore 
and, through international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, 
modified, adapted, publicly displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any 
purpose save as permitted herein) without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is 
only intended to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for 
any particular course of action as such information may not suit your specific business and operational requirements. It is to your 
advantage to seek legal advice for your specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann 
Singapore LLP or e-mail Knowledge & Risk Management at eOASIS@rajahtann.com. 

 
 


