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Singapore Court of Appeal: Derivative 
Actions by Shareholders not Available 
for Companies in Liquidation 

Introduction  
 
The Court of Appeal has decided on an important and novel point of law regarding derivative actions. In 
Petroships Investment Pte Ltd v Wealthplus Pte Ltd and others [2016] SGCA 17, the Court of Appeal held 
for the first time that derivative actions are not available where the company in question is in liquidation.  
 
In the landmark judgment, the Court of Appeal also made a number of important observations in relation 
to the continued applicability of the common law derivative action. The issue is significant as the 
statutory derivative action is already provided for under s 216A of the Companies Act.  
 
The 2nd and 3rd Respondents in the case were successfully represented at both the High Court and the 
Court of Appeal by Chandra Mohan Rethnam, Khelvin Xu, and Tan Ruo Yu of Rajah & Tann Singapore 
LLP. For our client update on the High Court’s judgment, please refer to this link. 
 

Material Facts  
 
In shareholder disputes, it is not uncommon for the minority shareholders of a company to allege 
that (a) wrongs have been committed against the company by its directors and/or majority shareholders; 
but (b) the company is prevented from commencing an action against these alleged wrongdoers, precisely 
because they control the company. In such a situation, the minority shareholders often apply to the court 
under s 216A to seek leave to commence a derivative action in the name of the company against the 
alleged wrongdoers.  
 
In this case, the Appellant was a minority shareholder in an investment company (the “Company”). The 
Appellant alleged that the 2nd and 3rd Respondents, who were the majority shareholders, caused the 
Company to enter into transactions which were not in the Company’s interests. The Appellant applied for 
leave under s 216A to commence a statutory derivative action in the Company’s name against the 2nd and 
3rd Respondents. The relevant provisions of s 216A are as follows: 
 

“Derivative or representative actions 
216A. ... (2) Subject to subsection (3), a complainant may apply to the Court for leave 
to bring an action or arbitration in the name and on behalf of the company or 
intervene in an action or arbitration to which the company is a party for the purpose 
of prosecuting, defending or discontinuing the action or arbitration on behalf of the 
company. 
 
(3) No action or arbitration may be brought and no intervention in an action or 
arbitration may be made under subsection (2) unless the Court is satisfied that — 
 

(a) the complainant has given 14 days’ notice to the directors of the company of 
his intention to apply to the Court under subsection (2) if the directors of the 
company do not bring, diligently prosecute or defend or discontinue the 
action or arbitration; 
 

(b) the complainant is acting in good faith; and 
 

(c)  it appears to be prima facie in the interests of the company that the action or 
arbitration be brought, prosecuted, defended or discontinued.” 

http://eoasis.rajahtann.com/eoasis/gn/at.asp?pdf=../lu/pdf/2015-06-Derivative-actions.pdf&module=LU&topic=LU000927&sec=b
https://www.linkedin.com/company/rajah-&-tann
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After the Appellant took out its application, but before the application was heard by the court, the 
Company was placed in members’ voluntary liquidation. The liquidators adopted a neutral stance towards 
the Appellant’s application for leave to commence its proposed derivative action. The 2nd and 3rd 
Respondents successfully applied to be joined as parties to oppose the Appellant’s application. 
 

Holdings of the High Court 
 
At first instance, the High Court dismissed the Appellant’s application. It held that the Appellant did not 
satisfy the requirements in s 216A(3)(b) and s 216A(3)(c).  
 
In respect of s 216A(3)(b), the High Court found, among other things, that the Appellant had an 
illegitimate collateral purpose in seeking leave to bring the derivative action, which was to recover its loan 
to the Company and its share of the profits from its investment in the Company. The High Court also 
found that the Appellant’s representative was dishonest in the course of the hearing, and this lack of 
honesty was attributable to the Appellant. 
 
Further, the Appellant’s representative had been a director of the Company when the bulk of the alleged 
transactions were entered into. However, the Appellant failed to name him as a defendant in the proposed 
derivative action. 
 
In relation to s 216A(3)(c), the High Court held that the proposed derivative action was not prima facie in 
the Company’s interests. This was because the remedy which the Appellant was seeking – i.e., for its 
proposed derivative action to be given independent consideration which was untainted by the majority 
shareholders’ self-interest – was already available through the Company’s liquidators. 
 

Holdings of the Court of Appeal 
 
On appeal, the Court of Appeal agreed with the 2nd and 3rd Respondents’ submission that the fact that the 
Company was in liquidation rendered the Appellant’s case a non-starter. The Court of Appeal accepted 
the 2nd and 3rd Respondents’ submission that the purpose of derivative actions is to provide a remedy for 
minority shareholders when the directors of a company refuse to enforce its rights. 
 
While the High Court had considered the fact that the Company was already in liquidation as relevant 
under s 216A(3)(c), the Court of Appeal took a different tack – in its view, the fact that the Company was 
already in liquidation raised a threshold issue as to whether s 216A was even applicable in the first place.  
 
As this was a question for which no answer was available in directly relevant case law in Singapore, the 
Court of Appeal approached the question on first principles by considering the statutory text, legislative 
history, and case law from other jurisdictions. 
 
The Court of Appeal held that the wording of s 216A suggests that applications for leave to commence 
derivative actions only apply in the context of going concerns. The scenario envisaged by s 216A is one 
where the directors remain in active management. However, when a company enters into liquidation, the 
board is functus officio, and the power to run the company vests with the liquidator. 
 
The legislative history of s 216A also suggests that the provision was not intended to be available as a 
shareholder’s remedy when the company has been placed in liquidation. Further, there are authorities 
from other jurisdictions such as the UK, Australia, and New Zealand which state that leave to commence 
a statutory derivative action should not be granted when a company is in liquidation.  
 

The Common Law Derivative Action 
 
There had previously been some uncertainty as to whether the common law derivative action has been 
abrogated by s 216A. The Court of Appeal took the opportunity to clarify that since s 216A is only available 
to Singapore private companies and public-listed companies, the common law derivative action must 
necessarily remain for foreign companies. 
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However, can a shareholder who is able to avail itself of s 216A choose to rely on the common law 
derivative action? In practice, it would not be efficient or effective for a party to do so, since s 216A 
provides a more simplified procedure. The Court of Appeal held that the question can be conclusively 
determined when the issue next arises directly for decision before the Singapore courts. However, the 
Court of Appeal did decide that the common law derivative action would, in any event, not be available 
when the company is in liquidation.  
 
The Appellant’s appeal was dismissed with costs in the 2nd and 3rd Respondents’ favour.  
 

Concluding Words 
 
Shareholder disputes and litigation are increasingly commonplace, and the Court of Appeal’s decision 
provides important guidance in this area of the law. In particular, while the derivative action is an 
important mechanism which is designed to protect minority shareholders, this case makes it clear that 
minority shareholders cannot seek leave to commence derivative actions once the company is in 
liquidation.  
 
However, this does not mean that an aggrieved minority shareholder is left without any remedy. As the 
Court of Appeal emphatically held, the liquidator has a legal obligation to discharge his duties and is 
subject to the oversight of the court. There are alternative avenues for a minority shareholder to seek 
redress for wrongdoings when a company is in liquidation. For instance, under ss 302 and 315 of the 
Companies Act respectively, the shareholder can apply to the court to replace the liquidator and to seek a 
direction for the liquidators to commence an action. As the last resort, a shareholder can bring an action 
against a liquidator for breach of duty under s 341. 
 
Parties who wish to consult on the topic of shareholders’ rights and remedies or other related issues may 
contact our team below. 
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Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com 
 
 
 
 
ASEAN Economic Community Portal 
 
With the launch of the ASEAN Economic Community (“AEC”) in December 2015, businesses looking to tap the 
opportunities presented by the integrated markets of the AEC can now get help a click away. Rajah & Tann Asia, 
United Overseas Bank and RSM Chio Lim Stone Forest, have teamed up to launch “Business in ASEAN”, a portal that 
provides companies with a single platform that helps businesses navigate the complexities of setting up operations in 
ASEAN. 
 
By tapping into the professional knowledge and resources of the three organisations through this portal, small- and 
medium-sized enterprises across the 10-member economic grouping can equip themselves with the tools and know-
how to navigate ASEAN’s business landscape. Of particular interest to businesses is the "Ask a Question" feature of 
the portal which enables companies to pose questions to the three organisations which have an extensive network in 
the region.  The portal can be accessed at http://www.businessinasean.com/. 
 

mailto:chandra.mohan@rajahtann.com
mailto:ruo.yu.tan@rajahtann.com
mailto:khelvin.xu@rajahtann.com
mailto:eOASIS@rajahtann.com
http://www.businessinasean.com/
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Our regional contacts 
RAJAH & TANN  Singapore RAJAH & TANN REPRESENTATIVE OFFICE China 

  

Rajah & Tann Singapore LLP 

9 Battery Road #25-01 

Straits Trading Building 

Singapore 049910 

T  +65 6535 3600  F  +65 6225 9630 

sg.rajahtannasia.com 

Rajah & Tann Singapore LLP 

Shanghai Representative Office 

Unit 1905-1906, Shui On Plaza, 333 Huai Hai Middle Road 

Shanghai 200021, People's Republic of China 

T  +86 21 6120 8818   F  +86 21 6120 8820 

cn.rajahtannasia.com 

  

R&T SOK & HENG  Cambodia RAJAH & TANN NK LEGAL Myanmar 

  

R&T Sok & Heng Law Office 

Vattanac Capital Office Tower, Level 17, No. 66 

Preah Monivong Boulevard, Sangkat Wat Phnom 

Khan Daun Penh, 12202 Phnom Penh, Cambodia 

T  +855 23 963 112 / 113   F  +855 963 116 

kh.rajahtannasia.com 

*in association with Rajah & Tann Singapore LLP 

Rajah & Tann NK Legal Myanmar Company Limited 

Myanmar Centre Tower 1, Floor 07, Unit 08, 

192 Kaba Aye Pagoda Road, Bahan Township, 

Yangon, Myanmar 

T  +95 9 73040763 / +95 1 657902 / +95 1 657903 

F  +95 1 9665537 

mm.rajahtannasia.com 

 



 

© Rajah & Tann Singapore LLP 6 

 
  

ASSEGAF HAMZAH & PARTNERS Indonesia RAJAH & TANN Thailand 

  

Assegaf Hamzah & Partners 

 

Jakarta Office 

Menara Rajawali 16th Floor 

Jalan DR. Ide Anak Agung Gde Agung Lot #5.1 

Kawasan Mega Kuningan, Jakarta 12950, Indonesia 

T  +62 21 2555 7800   F  +62 21 2555 7899 

www.ahp.co.id 

Rajah & Tann (Thailand) Limited 

973 President Tower, 12th Floor, Units 12A-12F 

Ploenchit Road, Lumpini, Pathumwan 

Bangkok 10330, Thailand 

T  +66 2 656 1991   F  +66 2 656 0833 

th.rajahtannasia.com 

 RAJAH & TANN Lao PDR 

Surabaya Office 

Pakuwon Center, Superblok Tunjungan City 

Lantai 11, Unit 08 

Jalan Embong Malang No. 1, 3, 5, Surabaya 60261, Indonesia 

T +62 31 5116 4550   F +62 31 5116 4560 

 

Rajah & Tann (Laos) Sole Co., Ltd. 

Phonexay Village, 23 Singha Road, House Number 046/2 

Unit 4, Saysettha District, Vientiane Capital, Lao PDR 

T  +856 21 454 239   F  +856 21 285 261 

la.rajahtannasia.com 

* Assegaf Hamzah & Partners is an independent law firm in 

Indonesia and a member of the Rajah & Tann Asia network. 

 

 

CHRISTOPHER & LEE ONG Malaysia RAJAH & TANN LCT LAWYERS Vietnam 

  

Christopher & Lee Ong 

Level 22, Axiata Tower, No. 9 Jalan Stesen Sentral 5, 

Kuala Lumpur Sentral, 50470 Kuala Lumpur, Malaysia 

T  +60 3 2273 1919   F  +60 3 2273 8310 

www.christopherleeong.com 

*in association with Rajah & Tann Singapore LLP 

Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

Saigon Centre, Level 13, Unit 2&3 

65 Le Loi Boulevard, District 1, HCMC, Vietnam 

T  +84 8 3821 2382 / +84 8 3821 2673   F  +84 8 3520 8206 

  

  Hanoi Office 

 Lotte Center Hanoi - East Tower, Level 30, Unit 3003,  

54 Lieu Giai St., Ba Dinh Dist., Hanoi, Vietnam 

 T +84 4 3267 6127   F +84 4 3267 6128 

www.rajahtannlct.com 

  

 
 

Rajah & Tann Singapore LLP is one of the largest full service law firms in Singapore, providing high quality advice to an impressive list of 
clients. We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives 
towards a practical yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex 
Mundi Network, we are able to offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao 
PDR, Malaysia, Myanmar, Thailand and Vietnam. Our Asian network also includes Singapore-based regional desks focused on Japan and 
South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore 
and, through international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, 
modified, adapted, publicly displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any 
purpose save as permitted herein) without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is 
only intended to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for 
any particular course of action as such information may not suit your specific business and operational requirements. It is to your 
advantage to seek legal advice for your specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann 
Singapore LLP or e-mail Knowledge & Risk Management at eOASIS@rajahtann.com. 
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