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Withholding Payment of Salary when 
Employees Breach their Duties; and 
Calculating Loss of Future Profits for 
Diversion of Business 

Introduction  
 
When an employer finds out that its employee has been unfaithful and/or breached his/her contractual or 
fiduciary duties owed to the company, a common knee jerk reaction is to immediately terminate the 
employment of the employee and (1) refuse to pay any outstanding salary of the employee on the basis 
that the employee’s breaches of duty would preclude a claim for salary, or (2) pay only as at the point in 
time of termination. 
 
While instinctive and probably gratifying for the employer, a refusal to pay salary that is due to the 
employee is incorrect in law. In the recent case of Schonk Atonius Martinus Mattheus and another v 
Enholco Pte Ltd and another appeal [2015] SGCA 65 (“Mattheus”), the Court of Appeal delivered a very 
instructive judgement clarifying the law on such situations. 
 
The Court also set out its approach in calculating the quantum of loss where an employee intentionally 
and wrongfully diverts the business meant for the company.  
 

Employers are not entitled to withhold payment of salary 
 

In the case of Mattheus, the employer argued that it should not have to pay Mr. Mattheus his salary 
because it was clear that Mr. Mattheus had betrayed the trust of the employer and breached his fiduciary 
duties. This was not in dispute as the Court noted that there were “serious and deliberate breaches of 
duties, including a duty of loyalty, on the part of Mr. Mattheus…”  
 
However, the Court made clear that Mr. Mattheus should still receive his salary because “it does not 
appear to be the case that Mr. Mattheus did nothing during at least a part of this period of his 
employment.”  The Court held that where “the employee has breached his duty then recourse is available 
either by permitting damages to be claimed or exceptionally, where the facts warrant this, by establishing 
that there was a total failure of consideration”. 
 
It follows from the latter that unless in circumstances where it is proved (and the burden falls on the 
employer) that there has been a total failure of consideration on the part of the employee, an employer’s 
attempt to “claw-back” salaries paid is unlikely to succeed. The Court referred to Bank of Ireland v 
Jaffery and another [2012] EWHC 1377  (Ch) where it was held that “it would be unfair…even taking 
into account the nature of Mr Jaffery’s breaches, to require him to pay his salary and bonuses, or indeed 
any part of them. The breaches must…be looked at in the context of his employment as a whole…it 
would be both disproportionate and inequitable …to require Mr Jaffery to repay some 5 years of 
salaries and bonuses in addition to disgorging his profits or paying equitable compensation.” 
 
This does not mean that an errant employee gets away scot-free. The Court has clarified the general 
principle that an employer may claim damages for any breach of duty by its employee but such a breach 
will not by itself disentitle the employee to his or her salary. In fact, the employer may “make a deduction 
from the salary in respect of such loss as it proves it has suffered by reason of the employee’s breach.” 
 
Finally, the Court suggested that if an employer wanted to retain such a right to withhold salaries, then 
such a right must be set out in the employment contract itself.  
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Loss of future profits arising from diversion of business 
 
Mr. Mattheus argued that his employer should not be entitled to any damages for the clients that left 
because they were “only willing to contract with (him) and not with the employer” and his employer had 
failed to prove that “they would have retained those contracts after the termination of his employment.” 
 
The Court of Appeal dismissed this line of argument, otherwise, “it would reward the defaulting 
employee since the consequences of his breach would be assessed on the footing that the breach would 
take place in any event and this plainly cannot be correct.” 
 
What this means is that errant employees who divert business or solicit their employer’s customers 
cannot hide behind the testimony of customers who nonetheless prefer to contract only with the errant 
employee and not with the employer. As the Court noted, had “Mr. Mattheus not breached his duties, he 
would have remained within (the company’s) employ and the (customer) contracts would have 
remained with the (employer).” 
 
In the case of Mattheus, even though the employer failed to prove the quantum of damages it sought, the 
Court considered the available evidence and came up with a figure nonetheless because it held that “a 
dishonest fiduciary should not be entitled to rely on technical evidential difficulties to completely evade 
liability for a loss he has undoubtedly caused.” 
 
In calculating the future loss of the employer in respect of the client accounts diverted, the Court held that 
it was reasonable to award damages for the loss of profits calculated over a period of one year as such a 
period reflects the minimum period for which it may reasonably be expected the business would have 
continued.  
 

Concluding Words 
 
The Court of Appeal’s judgement in the case of Mattheus is good news for employers who have to deal 
with errant employees who not only breach their duties but who, like in Mr. Mattheus’ case, “had gone to 
extraordinary lengths to destroy evidence” thereby creating evidential difficulties for the employers. The 
Court has assured employers that it will not let evidential difficulties stand in the way of awarding 
damages against such dishonest employees; nor will it entertain arguments that the employer should not 
receive damages because the clients would only deal with that particular employee. It is clear that the 
clients belong to the company. At the same time, employers cannot take the position that the errant 
employee is not entitled to salary because the correct remedy for the employer is to (1) set off any losses 
caused by the employee against the salary owed and (2) to seek damages against the employee. 
 
The termination of an employee’s employment, especially when it involves allegations of breach of 
contractual and fiduciary duties, is usually factually and legally complex and needs to be managed 
carefully.  
 
Parties wishing to consult on termination or other employment issues may contact our team below. 
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Partner 
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Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com 
 
 
 
 
ASEAN Economic Community Portal 
 
With the launch of the ASEAN Economic Community (“AEC”) in December 2015, businesses looking to tap the 
opportunities presented by the integrated markets of the AEC can now get help a click away. Rajah & Tann Asia, 
United Overseas Bank and RSM Chio Lim Stone Forest, have teamed up to launch “Business in ASEAN”, a portal that 
provides companies with a single platform that helps businesses navigate the complexities of setting up operations in 
ASEAN. 
 
By tapping into the professional knowledge and resources of the three organisations through this portal, small- and 
medium-sized enterprises across the 10-member economic grouping can equip themselves with the tools and know-
how to navigate ASEAN’s business landscape. Of particular interest to businesses is the "Ask a Question" feature of 
the portal which enables companies to pose questions to the three organisations which have an extensive network in 
the region.  The portal can be accessed at http://www.businessinasean.com/. 
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Our regional presence 

 
 

Our regional contacts 
RAJAH & TANN  Singapore RAJAH & TANN REPRESENTATIVE OFFICE China 

  

Rajah & Tann Singapore LLP 

9 Battery Road #25-01 

Straits Trading Building 

Singapore 049910 

T  +65 6535 3600  F  +65 6225 9630 

sg.rajahtannasia.com 

Rajah & Tann Singapore LLP 

Shanghai Representative Office 

Unit 1905-1906, Shui On Plaza, 333 Huai Hai Middle Road 

Shanghai 200021, People's Republic of China 

T  +86 21 6120 8818   F  +86 21 6120 8820 

cn.rajahtannasia.com 

  

R&T SOK & HENG  Cambodia RAJAH & TANN NK LEGAL Myanmar 

  

R&T Sok & Heng Law Office 

Vattanac Capital Office Tower, Level 17, No. 66 

Preah Monivong Boulevard, Sangkat Wat Phnom 

Khan Daun Penh, 12202 Phnom Penh, Cambodia 

T  +855 23 963 112 / 113   F  +855 963 116 

kh.rajahtannasia.com 

Rajah & Tann NK Legal Myanmar Company Limited 

Office Suite 007, Inya Lake Hotel No. 37, Kaba Aye 

Pagoda Road, Mayangone Township, Yangon, Myanmar 

T  +95 9 73040763 / +95 1 657902 / +95 1 657903 

F  +95 1 9665537 

mm.rajahtannasia.com 

*in association with Rajah & Tann Singapore LLP 
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ASSEGAF HAMZAH & PARTNERS Indonesia RAJAH & TANN Thailand 

  

Assegaf Hamzah & Partners 

 

Jakarta Office 

Menara Rajawali 16th Floor 

Jalan DR. Ide Anak Agung Gde Agung Lot #5.1 

Kawasan Mega Kuningan, Jakarta 12950, Indonesia 

T  +62 21 2555 7800   F  +62 21 2555 7899 

www.ahp.co.id 

Rajah & Tann (Thailand) Limited 

973 President Tower, 12th Floor, Units 12A-12F 

Ploenchit Road, Lumpini, Pathumwan 

Bangkok 10330, Thailand 

T  +66 2 656 1991   F  +66 2 656 0833 

th.rajahtannasia.com 

 RAJAH & TANN Lao PDR 

Surabaya Office 

Pakuwon Center, Superblok Tunjungan City 

Lantai 11, Unit 08 

Jalan Embong Malang No. 1, 3, 5, Surabaya 60261, Indonesia 

T  +62 31 5116 4550   F  +62 31 5116 4560 

 

Rajah & Tann (Laos) Sole Co., Ltd. 

Phonexay Village, 23 Singha Road, House Number 046/2 

Unit 4, Saysettha District, Vientiane Capital, Lao PDR 

T  +856 21 454 239   F  +856 21 285 261 

la.rajahtannasia.com 

* Assegaf Hamzah & Partners is an independent law firm in 

Indonesia and a member of the Rajah & Tann Asia network. 

 

 

CHRISTOPHER & LEE ONG Malaysia RAJAH & TANN LCT LAWYERS Vietnam 

  

Christopher & Lee Ong 

Level 22, Axiata Tower, No. 9 Jalan Stesen Sentral 5, 

Kuala Lumpur Sentral, 50470 Kuala Lumpur, Malaysia 

T  +60 3 2273 1919   F  +60 3 2273 8310 

www.christopherleeong.com 

*in association with Rajah & Tann Singapore LLP 

Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

Saigon Centre, Level 13, Unit 2&3 

65 Le Loi Boulevard, District 1, HCMC, Vietnam 

T  +84 8 3821 2382 / +84 8 3821 2673   F  +84 8 3520 8206 

  

  Hanoi Office 

 Lotte Center Hanoi - East Tower, Level 30, Unit 3003,  

54 Lieu Giai St., Ba Dinh Dist., Hanoi, Vietnam 

 T +84 4 3267 6127   F +84 4 3267 6128 

www.rajahtannlct.com 

  

 
 
 

 
Rajah & Tann Singapore LLP is one of the largest full service law firms in Singapore, providing high quality advice to an impressive list of 
clients.  We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives 
towards a practical yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex 
Mundi Network, we are able to offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, China, Lao PDR, Vietnam, Thailand 
and Myanmar, as well as associate and affiliate offices in Malaysia, Cambodia, Indonesia and the Middle East. Our Asian network also 
includes regional desks focused on Japan and South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore 
and, through international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, 
modified, adapted, publicly displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any 
purpose save as permitted herein) without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is 
only intended to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for 
any particular course of action as such information may not suit your specific business and operational requirements. It is to your 
advantage to seek legal advice for your specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann 
Singapore LLP or e-mail Knowledge & Risk Management at eOASIS@rajahtann.com. 
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