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Setting Aside, Striking out and Appeals 
to the Court of Appeal in Ship Arrests 

Introduction  
 
The Singapore Court of Appeal once again has had to grapple with ship arrest, setting aside and appeals 
to the Court under the High Court (Admiralty Jurisdiction) Act (Cap 123, 2001 Rev Ed) (“HCAJA”) and 
the Supreme Court of Judicature Act (Cap 322, 2007 Rev Ed) (“SCJA”).   
 
One of the longest running arrest cases in recent history, the Chem Orchid is a sequel to the “Bunga 
Melati 5” [2012] 4 SLR 546 and “Nasco Gem” [2014] 2 SLR 63. Both “Bunga Melati 5” and “Nasco Gem” 
were cited by the Court of Appeal in “Chem Orchid”.  
 
In what is likely the most important admiralty and shipping case of 2015, in The “Chem Orchid” [2016] 
SGCA 4 (“Chem Orchid”), the Court of Appeal also examined and commented on the relationship 
between the application to set aside the arrest of a ship and the trial of the claim in the event the arrest is 
not set aside. 
 
Significantly the decision of the Court of Appeal was that of a 5 Judge panel.  Court of Appeal hearings 
typically feature a 2 or 3 Judge panel and a quorum of 5 Judges is reserved for cases of particular 
importance.  
 
Another noteworthy mention is that the Chem Orchid was an appeal from the High Court’s decision in 
The “Chem Orchid” [2015] SGHC 50 that was a leading decision on the difficult issue of Bareboat 
Charters (see below).    
 
The Chem Orchid cases once again demonstrates the dominance of Rajah & Tann’s Shipping and 
International Trade team which handled all 3 cases: “Bunga Melati 5” 1, “Nasco Gem”2  and “Chem 
Orchid”.   
 
Mr Philip Tay (assisted by Ms Yip Li Ming) of that team represented Mercuria Energy SA in the “Chem 
Orchid” appeal and in the High Court decision in the The “Chem Orchid” [2015] SGHC 50. 
 

Brief Facts  
 
Han Kook Capital Co Ltd (“HKC” or “Owners”) were owners of the eponymous “CHEM ORCHID” that 
was bareboat or demise chartered (“Lease Agreement”) to a company called Seijin Maritime 
(“Seijin”). 
 
A bareboat or demise charter leases the whole ship to a charterer.  As the charterer is for all intents and 
purposes the owner under the HCAJA, a ship can be arrested for claims against the charterer.   
 
In evidence that was thrown up in the High Court, it transpired that the ship was plagued by mechanical 
breakdowns. Seijin was itself mired in financial troubles.    
 
Not knowing of these ills, various cargo owners, sub-charterers and suppliers continued to trade with the 
vessel and sub-chartered her, loaded cargo on her and supplied her with provisions and bunkers.  
 
The vessel eventually met her fate in Singapore after a fatal breakdown and was arrested by her creditors 
and sold by the High Court as the owners did not provide security to release her.   
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Seijin did not participate in the High Court proceedings but HKC applied to exclude all the creditors by 
applying to the High Court to have all the claims set aside or struck out.  
 
HKC’s application was premised on the alleged termination of the Lease Agreement by a notice of 
termination issued by another company, HK AMC Co Ltd (“HKA”). 
 
HKC had alleged that it had transferred the right to terminate the Lease Agreement to HKA and the 
notice of termination issued by HKA had terminated the Lease Agreement before the claimants filed their 
claims in the Singapore Court.  
 
In the alternative HKC applied to strike out the claims on the basis that all the contracts (for the charter 
of the ship, for the shipment of cargo for the provision of supplies, etc) were made with Seijin and they are 
not liable for these claims.   
 

Holding of the High Court  
 
In The “Chem Orchid” [2015] SGHC 50, the High Court dismissed the setting aside and striking out 
applications of HKC against all creditors.   
 
In an unprecedented case, the High Court went on to examine the requirements for the termination of a 
bareboat charter, recognising the importance of the topic in admiralty law.  
 

Divergent lines of authorities  
 
There were 2 lines of cases prior to the decision.  One group holds that as the physical delivery of the ship 
was the essence of a bareboat charter, for a bareboat charter to be terminated, the ship must be physically 
redelivered to effect a reversion of possession and control. A notice was not sufficient.   
 
The other group of cases appeared to hold that a notice was sufficient to terminate even without physical 
redelivery if this was provided by contract.  
  
In an unprecedented decision, the High Court held that the Lease Agreement had not been validly 
terminated. The High Court held that: 
 

a. For a bareboat charter to be terminated, the ship must be physically redelivered to effect a 
reversion of possession and control to the owner. The requirement of physical redelivery 
cannot be contracted out of and there is no space in Singapore law for the doctrine of 
‘constructive redelivery’.  

b. The notice of termination was in any event invalid as it should have been issued by HKC. 
HKA did not have the right to issue the notice. The notice was also defective as it did not 
meet the requirements of the charter for the notice of termination. 

 

Effect on contracts after termination 
 
The other equally far reaching result of the High Court’s decision was the effect of the contracts made by 
Seijin if the Lease Agreement had been terminated.  
 
The High Court held that Mercuria had an arguable case that the contracts had been made with HKC  if 
the Lease Agreement was already terminated at the time when the contracts were made for shipment of 
cargo on the ship. The legal inference was that HKC was the actual contracting party.  
 
HKC appealed to the Court of Appeal contending the decision of the High Court was wrong.  

 
 
 



 
 
 
CLIENT UPDATE 
2016 JANUARY 

SHIPPING & INTERNATIONAL TRADE 

 

© Rajah & Tann Singapore LLP 3 

Holding of the Court of Appeal 
 

Appeal dismissed under s 34(1)(a) of the SCJA 
 
The sequence of events leading to the appeals is noteworthy.  

 

Immediately after the Notice of Appeal was filed by HKC, Mercuria and the other parties objected that 

that HKC had no right to appeal without leave.  

 

HKC “invited” Mercuria and the other parties to strike out the appeal but Mercuria and the other parties 

felt they did not need to do so.  They argued that the burden was on HKC as Appellant to prove that they 

had the right to appeal.   

 

Despite the objections, HKC surprisingly made no efforts whatsoever to try and ascertain if it had the 

right to appeal before proceeding further.   

 

Instead, for several months after, HKC continued to prepare and serve its Appellants’ Case, all its Appeal 

Bundles and its Submissions and right up to the day of the appeal itself, as if it had the right to appeal and 

went through the entire appeal process.  

 

On the day of the appeal hearing itself, the Court of Appeal held that HKC had no right to appeal and 

dismissed HKC’s appeal without hearing the merits of the appeal.    The Court of Appeal did not reserve 

its decision and the decision was made on the day of the hearing itself.  

 

In an unprecedented decision, the Court of Appeal held that HKC’s setting aside application was in 

substance a request to the court to strike out the in rem actions on a basis similar to that which underlies 

O 18 r 19 of the Rules of Court.   

 

The grounds relied on by HKC to challenge the court’s jurisdiction were the same as the grounds which 

could defeat the Creditors’ substantive claims.   

 

The Court of Appeal thus held that s 34(1)(a) of the SCJA read with para (e) of the Fourth Schedule 

applied and precluded HKC from appealing against the Judge’s decision.  

 

This part of the ruling is potentially far reaching and may extend outside Shipping cases to non-Shipping 

cases.  It may also herald a different approach to the interpretation of the Rules of Court where the Court 

looks at the substance rather than the form of the application.  

Leave under s 34(2)(d) of the SCJA 
 
The Court also held that if an appeal could be filed with leave under s 34(2)(d) of the SCJA read with 

para (e) of the Fifth Schedule, “…we agree with Mercuria and Winplus that HKC should have sought leave 

to appeal from the Judge first.” 

 

As HKC did not apply for leave, it meant that even if HKC could have appealed with the court’s leave, the 

Court of Appeal could not grant HKC leave.  

Impact of the setting aside on the trial of the action 
 
Perhaps the most significant aspect of the decision is the impact of setting aside applications on the trial 

of the action.  
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The Court held that as the Judge declined to set aside the in rem writs on the basis of the affidavit 

evidence before him, the present admiralty proceedings continue to be afoot, with no conclusive finding 

made yet on the jurisdictional point.  

 

The Court held that HKC can therefore raise the jurisdictional issue again at the trial; and the trial judge 

would be entitled, at that stage, to rule on jurisdiction based on all the evidence, including oral evidence, 

and the arguments placed before him.  

 

The Court held that nothing said by the Judge or by the Court of Appeal in the present proceedings would 

have a bearing on how the trial judge should decide the jurisdictional issue at the trial.  

 

Further, whatever the trial judge’s ruling on jurisdiction may be, any party who is dissatisfied would have 

an automatic right to appeal against that decision.  

The Order 57 r 16(4) of the Rules of Court Argument 
 

HKC also argued that under Order 57 r 16(4) of the Rules of Court, the Court of Appeal could grant it 

leave to appeal despite its failure to obtain leave from the Judge if there were “special circumstances” 

which made it “impossible or impracticable” for HKC to seek leave to appeal from the Judge.   

 

The Court held this contention was unmeritorious as the correspondence between HKC’s solicitors and 

the respective solicitors for Mercuria and Winplus showed that HKC’s solicitors had been informed of 

HKC’s failure to seek leave from the Judge. However, HKC’s solicitors were adamant that HKC did not 

need leave of court to appeal.  

 

Guidance 
 

Finally, the Court of Appeal also provided the guidance that the proper approach for HKC to take 

(assuming HKC had a right of appeal to begin with) would have been to seek a declaration from the Judge 

that it did not need leave of court to appeal.  

 

Alternatively, in the event that the Judge ruled that leave to appeal was needed, HKC should have sought 

leave from the Judge before lodging its appeals.  
 

HKC’s failure to take these measures could not constitute “special circumstances” so as to bring them 

within the scope of O 57 r 16(4) of the ROC. 
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Contacts 
If you need more information on the case, our Knowledge and Risk Management Group at 
eOASIS@rajahtann.com would be pleased to assist.  
 
Or if you wish to contact Mr Tay or Ms Yip, their details as follows: 
 
 
Philip Tay  
Partner 
 
D (65) 6232 0602 
F (65) 6428 2075 
philip.tay@rajahtann.com 

 
 
Yip Li Ming 
Senior Associate 
 
D (65) 6232 0647 
F (65) 6428 2087 
li.ming.yip@rajahtann.com 

 
 
 

 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 

 
 
ASEAN Economic Community Portal 
 
With the launch of the ASEAN Economic Community (“AEC”) in December this year, businesses looking to tap the 
opportunities presented by the integrated markets of the AEC can now get help a click away. Rajah & Tann Asia, 
United Overseas Bank and RSM Chio Lim Stone Forest, have teamed up to launch “Business in ASEAN”, a portal that 
provides companies with a single platform that helps businesses navigate the complexities of setting up operations in 
ASEAN. 
 
By tapping into the professional knowledge and resources of the three organisations through this portal, small- and 
medium-sized enterprises across the 10-member economic grouping can equip themselves with the tools and know-
how to navigate ASEAN’s business landscape. Of particular interest to businesses is the "Ask a Question" feature of 
the portal which enables companies to pose questions to the three organisations which have an extensive network in 
the region. The portal can be accessed at http://www.businessinasean.com/. 

 

mailto:eOASIS@rajahtann.com
mailto:philip.tay@rajahtann.com
mailto:li.ming.yip@rajahtann.com
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Our regional presence 

 
 

Our regional contacts 
RAJAH & TANN  Singapore RAJAH & TANN REPRESENTATIVE OFFICE China 

  

Rajah & Tann Singapore LLP 

9 Battery Road #25-01 

Straits Trading Building 

Singapore 049910 

T  +65 6535 3600  F  +65 6225 9630 

sg.rajahtannasia.com 

Rajah & Tann Singapore LLP 

Shanghai Representative Office 

Unit 1905-1906, Shui On Plaza, 333 Huai Hai Middle Road 

Shanghai 200021, People's Republic of China 

T  +86 21 6120 8818   F  +86 21 6120 8820 

cn.rajahtannasia.com 

  

R&T SOK & HENG  Cambodia RAJAH & TANN NK LEGAL Myanmar 

  

R&T Sok & Heng Law Office 

Vattanac Capital Office Tower, Level 17, No. 66 

Preah Monivong Boulevard, Sangkat Wat Phnom 

Khan Daun Penh, 12202 Phnom Penh, Cambodia 

T  +855 23 963 112 / 113   F  +855 963 116 

kh.rajahtannasia.com 

Rajah & Tann NK Legal Myanmar Company Limited 

Unit 08, Level 7, HAGL Myanmar Centre, 

192 Kaba Aye Pagoda Road, Bahan Township, 

Yangon, Myanmar 

T  +95 9 73040763 / +95 1 657902 / +95 1 657903 

F  +95 1 9665537 

mm.rajahtannasia.com 

*in association with Rajah & Tann Singapore LLP 
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ASSEGAF HAMZAH & PARTNERS Indonesia RAJAH & TANN Thailand 

  

Assegaf Hamzah & Partners 

 

Jakarta Office 

Menara Rajawali 16th Floor 

Jalan DR. Ide Anak Agung Gde Agung Lot #5.1 

Kawasan Mega Kuningan, Jakarta 12950, Indonesia 

T  +62 21 2555 7800   F  +62 21 2555 7899 

www.ahp.co.id 

Rajah & Tann (Thailand) Limited 

973 President Tower, 12th Floor, Units 12A-12F 

Ploenchit Road, Lumpini, Pathumwan 

Bangkok 10330, Thailand 

T  +66 2 656 1991   F  +66 2 656 0833 

th.rajahtannasia.com 

 RAJAH & TANN Lao PDR 

Surabaya Office 

Pakuwon Center, Superblok Tunjungan City 

Lantai 11, Unit 08 

Jalan Embong Malang No. 1, 3, 5, Surabaya 60261, Indonesia 

P +62 31 5116 4550   F +62 31 5116 4560 

 

Rajah & Tann (Laos) Sole Co., Ltd. 

Phonexay Village, 23 Singha Road, House Number 046/2 

Unit 4, Saysettha District, Vientiane Capital, Lao PDR 

T  +856 21 454 239   F  +856 21 285 261 

la.rajahtannasia.com 

* Assegaf Hamzah & Partners is an independent law firm in 

Indonesia and a member of the Rajah & Tann Asia network. 

 

 

CHRISTOPHER & LEE ONG Malaysia RAJAH & TANN LCT LAWYERS Vietnam 

  

Christopher & Lee Ong 

Level 22, Axiata Tower, No. 9 Jalan Stesen Sentral 5, 

Kuala Lumpur Sentral, 50470 Kuala Lumpur, Malaysia 

T  +60 3 2273 1919   F  +60 3 2273 8310 

www.christopherleeong.com 

*in association with Rajah & Tann Singapore LLP 

Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

Saigon Centre, Level 13, Unit 2&3 

65 Le Loi Boulevard, District 1, HCMC, Vietnam 

T  +84 8 3821 2382 / +84 8 3821 2673   F  +84 8 3520 8206 

  

  Hanoi Office 

 Lotte Center Hanoi - East Tower, Level 30, Unit 3003,  

54 Lieu Giai St., Ba Dinh Dist., Hanoi, Vietnam 

 T +84 4 3267 6127   F +84 4 3267 6128 

www.rajahtannlct.com 

  

 
 
 

 
Rajah & Tann Singapore LLP is one of the largest full service law firms in Singapore, providing high quality advice to an impressive list of 
clients.  We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives 
towards a practical yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex 
Mundi Network, we are able to offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, China, Lao PDR, Vietnam, Thailand 
and Myanmar, as well as associate and affiliate offices in Malaysia, Cambodia, Indonesia and the Middle East. Our Asian network also 
includes regional desks focused on Japan and South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore 
and, through international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, 
modified, adapted, publicly displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any 
purpose save as permitted herein) without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is 
only intended to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for 
any particular course of action as such information may not suit your specific business and operational requirements. It is to your 
advantage to seek legal advice for your specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann 
Singapore LLP or e-mail the Knowledge & Risk Management Group at eOASIS@rajahtann.com. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
at eOASIS@rajahtann.com. 

 
 


