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Developments in Commercial 
Law in 2015  

 

Introduction  
 
This Client Update summarises some of the notable developments in Singapore case law in 2015 in the 
fields of Shipping & International Trade, Company Law, White Collar Crime, and Family & Probate. 
 

Shipping & International Law 
 

Five-Member Court of Appeal Rules on Anticipatory Breach and 
Insolvency 
 
In The STX Mumbai [2015] SGCA 35, a five-member Court of Appeal sat to hear an admiralty case for the 
first time. The case involved a novel issue of an anticipatory breach of an executed contract. The 
significance of this case is two-fold: under what circumstances may legal action be brought before the 
credit period expires and also, whether insolvency of a parent company has an impact on its subsidiary, 
possibly disregarding the corporate veils.  
 
The Appellant had supplied bunkers to the Respondent’s vessel. However, 2 days before the expiry of the 
payment period, the Appellant arrested the vessel on the basis of anticipatory breach on the part of the 
Respondent. In particular, the Appellant submitted that the Respondent could not meet its payment 
obligations due to the insolvency of its parent company. 
 
The High Court struck out the in rem action, holding that the Respondent was not in anticipatory breach 
of the agreement. The High Court based its decision on the principle that without an acceleration clause 
bringing forward the time of payment, insolvency per se does not amount to a repudiation and that, in 
any event, the doctrine of anticipatory breach is not available in executed contracts (where the only 
outstanding obligation is payment).  
 
However, the Court of Appeal overturned the decision, establishing that anticipatory breach does apply to 
executed contracts under Singapore law. In the circumstances, the Court of Appeal found an arguable 
connection between the parent company’s insolvency and the Respondent’s ability to make payment. 
Therefore, the Appellant’s action for anticipatory breach was not obviously unsustainable, and the 
striking out order was set aside. 
 
The Appellant was successfully represented in the appeal by Leong Kah Wah, V Bala and Koh See Bin of 
Rajah & Tann Singapore LLP. 
 

Obtaining an Extension of Limitation for Maritime Actions 
 
Under Singapore law, claims against a ship or shipowner relating to damage, loss or injury must be 
brought within 2 years of the incident. However, the Court has the power to grant an extension in certain 
situations. In The Orinoco Star [2014] SGHCR 19, the Court considered the scope of this power, and 
when it is appropriate to grant an extension. 
 
The parties were shipowners whose vessels had been involved in a collision. The Plaintiff commenced 
proceedings and arrested the Defendant’s vessel in Singapore more than 2 years after the collision. 
Despite this, the Court granted the Plaintiff an extension of time to allow the continuance of the claim.  
 
Specifically, the Court discussed extensions on the basis of there having been no reasonable opportunity 
of arresting the ship within the jurisdiction of the Court or the countries to which the ship or plaintiffs 
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belonged. Notably, the Court rejected the Defendant’s argument that the extension only applies where the 
vessel cannot be identified or located, or where there is no opportunity to arrest the vessel, and that the 
Plaintiff could have tracked and arrested the vessel through ship-watching services. This approach unduly 
fetters the right of litigants to determine which jurisdiction they wish to pursue their claim in. 
 
The Plaintiff was successfully represented in this matter by Jainil Bhandari and Yip Li Ming of Rajah & 
Tann Singapore LLP. 
 

What Constitutes the Wrongful Arrest of A Vessel 
 
In the arrest of a vessel in admiralty disputes, the shipowner is not without recourse. Where the ship 
arrest is found to be malicious, the shipowner may obtain damages for wrongful arrest. However, the 
threshold of ‘malice’ is not easy to cross and, as such, awards of wrongful arrest are relatively uncommon.  
 
In the recent case of The Xin Chang Shu [2015] SGHC 308, the High Court had the opportunity to 
consider the law of wrongful arrest. Wrongful arrest is based largely on malice, depending on whether the 
arrest was “so unwarrantably brought, or brought with so little colour, or so little foundation, as to imply 
malice or gross negligence on the plaintiff’s part”. On a practical level, malice may be found where there is 
no reasonable cause of action, or where there is material non-disclosure in the affidavit in support of the 
warrant of arrest. 
 
On the facts, the High Court found that the malice threshold had been crossed on both fronts. The 
Plaintiff’s claim was so baseless that it warranted an inference of malice, as it rested on facts which the 
Plaintiff knew to be false. Further, there had been material non-disclosure of vital information, as the 
Plaintiff had failed to bring to the Assistant Registrar’s attention certain facts which effectively 
demolished its case. 
 
Toh Kian Sing S.C., Koh See Bin and Jonathan Tan of Rajah & Tann Singapore LLP represented the 
Defendant shipowner in this matter, successfully obtaining a rare order of wrongful arrest. 
 

Specific Performance in Shipbuilding 
 
In a commercial dispute, the Court has the power to grant an award of specific performance. However, 
the Court is generally slow to exercise such power in the shipbuilding industry. In the recent case of 
Simgood Pte Ltd v MLC Shipbuilding Sdn Bhd and others [2015] SGHC 303, the High Court gave a rare 
order of specific performance against a Defendant shipbuilder.  
 
This case involved a shipbuilding agreement where the Defendant failed to deliver a completed vessel to 
the Plaintiff. The Plaintiff applied for specific performance, but had to overcome the general concerns that 
extensive cooperation is required between the parties in terms of modifications, variations, and details 
left undefined in the specifications. Further, much of the work would take place in a foreign yard outside 
the Court’s jurisdiction, and the Court is generally unwilling to make orders it cannot effectively police. 
 
However, the Court found that the circumstances warranted the making of an order of specific 
performance as it would not be just to confine the Plaintiff to an award of damages. The vessel in this case 
was commercially unique to the Plaintiff as it had been constructed according to the required 
specifications, and to commission a substitute vessel would take a substantial amount of time. Further, 
the construction of the vessel had been completed, and all that was left to do was deliver it to the Plaintiff, 
thus removing the concern continues cooperation between the parties. 
 
Winston Kwek, Avinash Pradhan and Max Lim of Rajah & Tann Singapore LLP successfully represented 
the Plaintiff in this matter. 
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Company Law 
 

Derivative Actions and the Requirement of Good Faith  
 
When a minority shareholder takes out an application under Section 216A of the Companies Act to 
commence a derivative action, the minority shareholder will always claim to be acting in good faith and in 
the company’s best interests. In Petroships Investment Pte Ltd v Wealthplus Pte Ltd and others [2015] 
SGHC 145, the Singapore High Court considered how a Defendant could disprove the Plaintiff’s averment 
that it was acting in good faith, and also demonstrate that the proposed derivative action would not be in 
the interests of the company. 
 
The Plaintiff, a minority shareholder in an investment company, sought the Court’s leave to commence a 
derivative action against a number of other companies and 2 of the company’s directors. Prior to the 
application, the Plaintiff had commenced four previous actions against – inter alia – the investment 
company and certain Defendant companies, all of which had been struck out. 
 
In considering the application, the Court laid out the principles which would determine whether a 
plaintiff is acting in good faith. On the facts, the Court found that the Plaintiff was not acting in good 
faith.  While the derivative action would not be an abuse of the process of the court, the application was 
an attempt to circumvent the striking out of the previous four actions. In particular, the Court held that 
the Plaintiff was more interested in seeking a remedy for itself than for the investment company. 
 
The Defendants were represented by Chandra Mohan and Khelvin Xu of Rajah & Tann Singapore LLP. 
 

Can Minority Shareholders Veto Proposals by Refusing to Attend 
Meetings? 
 
In Lim Yew Ming v Aik Chuan Construction Pte Ltd and ors [2015] SGHC 101, the Plaintiff was the 
majority shareholder (51.5%) of the company, while the remaining 48.5% was held by the Defendants. A 
disagreement broke out between the Plaintiff and the Defendants, and the Plaintiff tried to convene two 
EGMs to remove some of the Defendants as directors. Both EGMs were boycotted by the Defendants, and 
the requisite quorum was not achieved, resulting in an impasse. 
 
The scenario is airly commonplace in SMEs, where minority shareholders, knowing that if they show up 
for a meeting they would be out-voted, would instead strategically boycott meetings in order to 
intentionally deprive the majority shareholders of a proper quorum.  
 
However, the High Court here clarified that minority shareholders may not veto proposals by their 
absence. The Court allowed the Plaintiff’s application to proceed on a quorum of one, as a minority 
shareholder’s refusal to attend meetings amounts to an “impracticability in calling or conducting a 
meeting” under section 182 of the Companies Act.  
 
The Court emphasised that in a company, decisions are made by majority vote and not vice versa, holding 
that the refusal of members to attend meetings perverts the point of membership and the meeting 
process. 
 

The Legal Effect of Resolutions passed by Unincorporated Associations 
 
Sports clubs and country clubs, unlike incorporated associations, are not legal entities. As such the 
powers of their boards and management committees are often not as clearly defined. In Freddie Koh Sin 
Chong v Singapore Swimming Club [2014] SGHC 276, the High Court considered the legal effect of 
resolutions passed by the committee of an unincorporated association and whether such resolutions have 
contractual force between the members of the association themselves.  
 
The present action arose out of a defamation suit commenced against the Plaintiff management 
committee member of an unincorporated club. Relying on a resolution previously passed by the 

http://www.singaporelawwatch.sg/slw/attachments/55201/%5b2014%5d%20SGHC%20276.pdf
http://www.singaporelawwatch.sg/slw/attachments/55201/%5b2014%5d%20SGHC%20276.pdf
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management committee, the Plaintiff claimed that he was entitled to be indemnified by the club for all 
damages and litigation costs incurred by him in defending the suit.  
 
The Court found that the resolution did not have contractual force, and thus did not grant the Plaintiff 
an irrevocable right to be indemnified by the club. Resolutions passed by committees of unincorporated 
associations do not have legal effect in and of themselves; unlike a contract, they may be rescinded or 
amended at any time. 
 
However, the Court also determined that the Club could not recover payments it had already made. 
 

White Collar Crime  
 

Singapore Court of Appeal Overturns Detention Order 
 
The Executive branch of the Singapore government has certain statutory powers to protect Singapore 
from criminal threats. For example, the Minister of Home Affairs (the “Minister”) has the power, where 
necessary, to detain without trial a person associated with criminal activity. In Tan Seet Eng v Attorney-
General [2015] SGCA 59, the Court of Appeal had to consider the limits of this power, and how the court 
should review its exercise. 
 
Under section 30 of the Criminal Law (Temporary Provisions) Act (“CLTPA”), the Minister may order 
that a person be detained without trial where that person has been associated with activities of a criminal 
nature, and the Minister deems it necessary in the interests of public safety, peace, and good order. In this 
case, the Appellant had been arrested for his alleged involvement in global football match-fixing activities. 
The Minister then served an order under section 30 of the CLTPA requiring the Appellant’s detention for 
12 months. 
 
The Court found that the Appellant’s detention was unlawful. Examining the grounds relied upon by the 
Minister in issuing the section 30 detention order, the Court found that these grounds did not establish 
any criminal activity falling within the scope of the CLTPA, as they did not have any bearing on the public 
safety, peace, and good order within Singapore.  
 
This decision marks a rare instance of a successful Order for Review of Detention. The Appellant was 
represented by Hamidul Haq, Thong Chee Kun, Istyana Ibrahim and Ho Lifen of Rajah & Tann Singapore 
LLP. 
 

Examining the Parity Principle in Criminal Sentencing 
 
Under the parity principle, offenders participating in the same offence should generally incur similar 
criminal sentences. In the case of PP v Ng Sae Kiat [2015] SGHC 191, the High Court had the opportunity 
to consider the scope and operation of the parity principle. Notably, the effect of the principle in this case 
was to avoid a custodial sentence being imposed on a group of individuals, instead maintaining a 
monetary fine. 
 
The four Respondent traders had faced charges under s 201(b) read with s 204(1) of the Securities and 
Futures Act for accepting certain trades using nominee accounts through a loophole in their employer’s 
trading system. This loophole had been brought to their attention by one Vincent Tan, who faced similar 
charges. Before the District Court, all parties were sentenced to fines of varying amounts. 
 
The Prosecution appealed against the Respondents’ sentence, arguing for custodial sentences, but did not 
appeal against Vincent’s sentence. The High Court found that the Respondents’ conduct did in fact 
warrant custodial sentences. However, as the Respondents’ moral culpability was not significantly 
different from Vincent’s, there should be parity in their sentences. Therefore, the Court declined to 
impose custodial sentences on the Respondents. 
 
The Respondents were successfully represented in this matter by Hamidul Haq, Thong Chee Kun, Istyana 
Ibrahim and Josephine Chee of Rajah & Tann Singapore LLP. 
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Family & Probate 
 

Division of Matrimonial Assets 
 
The division of matrimonial assets in a divorce is guided by the circumstances of a case, including matters 
identified in section 112(2) of the Women’s Charter. The main considerations in most cases are 
conventionally centred on spousal contributions in the economic sphere and the home-making sphere. 
The case of ANJ v ANK [2015] 4 SLR 1043 gave the Court of Appeal the opportunity to clear the air and 
remind us of the proper method of balancing these considerations. 
 
While advocating the use of broad discretion, the Court of Appeal also took the chance to prescribe a 
more structured formula.  
 

1. First, the matrimonial pool is delineated, making clear the time period to be used for such an 
assessment. 
 

2. Second, a ratio that represents each spouse’s direct financial contributions relative to the other 
spouse is ascribed. 

 
3. Third, a ratio that represents each spouse’s indirect contributions is decided. 

 
4. Fourth, each spouse’s average contribution is derived. 

 
5. Fifth, adjustments as to weightage of each ratio may be made as necessary. 

 
The Court also highlighted that the methodology was not designed to provide a definitive answer in all 
cases. There may be cases where one of the above components should assume greater weightage, or where 
other factors may be of relevance.  
 

Transfer of Shares in Probate 
 
While it is common for one to arrange for one’s shares to be left to one’s heirs, complications may arise 
when the company is wound up despite being solvent. It is counter intuitive that the surplus on winding 
up should not go to the beneficiaries who are to take the shares under the provisions of the will. However, 
that is what a residuary beneficiary tried to argue, relying on section 259 of the Companies Act, which 
provides that “… any transfer of shares … made after the commencement of the winding up by the Court 
shall unless the Court orders otherwise be void”. 
 
If the residuary beneficiary was right, then the entire surplus would go to the residuary beneficiary. 
 
The Court of Appeal in Seah Teong Kang v Seah Yong Shwan [2015] SGCA 48 decided that the section 
did not mandate such a counter intuitive result. The beneficiaries who were to take shares in the company 
received the aliquot share in the surplus of the winding up instead. 
 
In coming to its view, the Court of Appeal usefully clarified that all interests in the shares of the testator 
pass first to the executor of the will, and when he acknowledges the shares are no longer required for the 
payment of the debts of the state, funeral expenses or general pecuniary legatees, the equitable interest in 
the shares moves to the relevant beneficiaries and the executor holds the legal interest on trust for them. 
 

Reclaiming a Gift 
 
A gift, once given, cannot ordinarily be reclaimed. However, there are a number of legal bases upon which 
one can seek the return of gifts in certain circumstances. In the case of Kua Tee Beng v Ye Caiyan [2015] 
SGHC 53, the Plaintiff sought to recover gifts from his former mistress on the grounds of duress and 
undue influence, as well as resulting trust.  
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The Plaintiff had given the Defendant gifts of money, jewellery and a contribution to the purchase of a 
property. Before the High Court, the Plaintiff submitted that the Defendant had pressured and threatened 
him into giving the gifts. However, the Court was unable to find any evidence of duress, undue influence 
or unconscionability.  
 
The Plaintiff also submitted that he was the beneficial owner of his share of the property under a resulting 
trust. However, the Court found that the Plaintiff had intended to make a gift of financial contribution to 
the Defendant due to their relationship. Therefore, the Plaintiff failed to reclaim any of the gifts. 
 
This decision highlights the difficulties one might face in legal proceedings to recover gifts. One must be 
able to prove that the gifts were not willingly made, or that they were not intended to be gifts. This often 
becomes a matter of evidence. As such, documentary or witness evidence of intention, duress, or 
unconscionability is vital. It may also be noted that gifts cannot be reclaimed if the giver merely changes 
his mind. Thus, if one intends to retain some avenue for recovery, one should make such intention clear at 
the stage where the gift is given, preferably through documentary terms. 
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Please feel free to also contact Knowledge and Risk Management at eOASIS@rajahtann.com  
 
 
ASEAN Economic Community Portal 
 
With the launch of the ASEAN Economic Community (“AEC”) in December 2015, businesses looking to tap the 
opportunities presented by the integrated markets of the AEC can now get help a click away. Rajah & Tann Asia, 
United Overseas Bank and RSM Chio Lim Stone Forest, have teamed up to launch “Business in ASEAN”, a portal that 
provides companies with a single platform that helps businesses navigate the complexities of setting up operations in 
ASEAN. 
 
By tapping into the professional knowledge and resources of the three organisations through this portal, small- and 
medium-sized enterprises across the 10-member economic grouping can equip themselves with the tools and know-
how to navigate ASEAN’s business landscape. Of particular interest to businesses is the "Ask a Question" feature of 
the portal which enables companies to pose questions to the three organisations which have an extensive network in 
the region. The portal can be accessed at http://www.businessinasean.com/. 
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Our regional presence 

 
 

Our regional contacts 
RAJAH & TANN  Singapore RAJAH & TANN REPRESENTATIVE OFFICE China 

  

Rajah & Tann Singapore LLP 

9 Battery Road #25-01 

Straits Trading Building 

Singapore 049910 

T  +65 6535 3600  F  +65 6225 9630 

sg.rajahtannasia.com 

Rajah & Tann Singapore LLP 

Shanghai Representative Office 

Unit 1905-1906, Shui On Plaza, 333 Huai Hai Middle Road 

Shanghai 200021, People's Republic of China 

T  +86 21 6120 8818   F  +86 21 6120 8820 

cn.rajahtannasia.com 

  

R&T SOK & HENG  Cambodia RAJAH & TANN NK LEGAL Myanmar 

  

R&T Sok & Heng Law Office 

Vattanac Capital Office Tower, Level 17, No. 66 

Preah Monivong Boulevard, Sangkat Wat Phnom 

Khan Daun Penh, 12202 Phnom Penh, Cambodia 

T  +855 23 963 112 / 113   F  +855 963 116 

kh.rajahtannasia.com 

Rajah & Tann NK Legal Myanmar Company Limited 

Myanmar Centre Tower 1, Floor 07, Unit 08, 

192 Kaba Aye Pagoda Road, Bahan Township, 

Yangon, Myanmar 

T  +95 9 73040763 / +95 1 657902 / +95 1 657903 

F  +95 1 9665537 

mm.rajahtannasia.com 

*in association with Rajah & Tann Singapore LLP   
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ASSEGAF HAMZAH & PARTNERS Indonesia RAJAH & TANN Thailand 

  

Assegaf Hamzah & Partners 

Menara Rajawali 16th Floor 

Jalan DR. Ide Anak Agung Gde Agung Lot #5.1 

Kawasan Mega Kuningan, Jakarta 12950, Indonesia 

T  +62 21 2555 7800   F  +62 21 2555 7899 

www.ahp.co.id 

Rajah & Tann (Thailand) Limited 

973 President Tower, 12th Floor, Units 12A-12F 

Ploenchit Road, Lumpini, Pathumwan 

Bangkok 10330, Thailand 

T  +66 2 656 1991   F  +66 2 656 0833 

th.rajahtannasia.com 

* Assegaf Hamzah & Partners is an independent law firm in 

Indonesia and a member of the Rajah & Tann Asia network. 

 

 

RAJAH & TANN Lao PDR RAJAH & TANN LCT LAWYERS Vietnam 

  

Rajah & Tann (Laos) Sole Co., Ltd. 

Phonexay Village, 23 Singha Road, House Number 046/2 

Unit 4, Saysettha District, Vientiane Capital, Lao PDR 

T  +856 21 454 239   F  +856 21 285 261 

la.rajahtannasia.com 

Rajah & Tann LCT Lawyers 

 

Ho Chi Minh City Office 

Saigon Centre, Level 13, Unit 2&3 

65 Le Loi Boulevard, District 1, HCMC, Vietnam 

T  +84 8 3821 2382 / +84 8 3821 2673   F  +84 8 3520 8206 

  

CHRISTOPHER & LEE ONG Malaysia Hanoi Office 

 Lotte Center Hanoi - East Tower, Level 30, Unit 3003, 

Christopher & Lee Ong 

Level 22, Axiata Tower, No. 9 Jalan Stesen Sentral 5, 

Kuala Lumpur Sentral, 50470 Kuala Lumpur, Malaysia 

T  +60 3 2273 1919   F  +60 3 2273 8310 

www.christopherleeong.com 

*in association with Rajah & Tann Singapore LLP 

54 Lieu Giai St., Ba Dinh Dist., Hanoi, Vietnam 

T +84 4 3267 6127   F +84 4 3267 6128 

www.rajahtannlct.com 

  

 
 
 

 
Rajah & Tann Singapore LLP is one of the largest full service law firms in Singapore, providing high quality advice to an impressive list of 
clients.  We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives 
towards a practical yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex 
Mundi Network, we are able to offer access to excellent legal expertise in more than 100 countries.  
 
Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao 
PDR, Malaysia, Myanmar, Thailand and Vietnam. Our Asian network also includes Singapore-based regional desks focused on Japan and 
South Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore 
and, through international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, 
modified, adapted, publicly displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any 
purpose save as permitted herein) without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is 
only intended to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for 
any particular course of action as such information may not suit your specific business and operational requirements. It is to your 
advantage to seek legal advice for your specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann 
Singapore LLP or e-mail Knowledge & Risk Management at eOASIS@rajahtann.com. 
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